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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 924

[Doc. No. AMS—FV—10-0054; FV10-924-2
FIR]

Fresh Prunes Grown in Designated
Counties in Washington and in
Umatilla County, OR; Suspension of
Reporting and Assessment
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
rule that suspended the reporting and
assessment requirements prescribed
under the Washington-Oregon fresh
prune marketing order. The marketing
order regulates the handling of fresh
prunes grown in designated counties in
Washington and in Umatilla County,
Oregon, and is administered locally by
the Washington-Oregon Fresh Prune
Marketing Committee (Committee). On
June 1, 2010, the Committee
unanimously voted to terminate
Marketing Order No. 924. Since the only
regulatory actions then in effect were
the reporting and assessment
requirements, the Committee included a
recommendation to immediately
suspend those activities while USDA
processes the termination request. The
reporting and assessment requirements
will remain suspended until reinstated
or permanently terminated.

DATES: Effective October 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Robert Curry or Gary Olson, Northwest
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA;
Telephone: (503) 326—2724, Fax: (503)

326-7440, or E-mail:
Robert.Curry@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order and agreement
regulations by viewing a guide at the
following Web site: http://
www.ams.usda.gov/AMSv1.0/ams.fetch
TemplateData.do?
template=TemplateN&page=Marketing
OrdersSmallBusinessGuide; or by
contacting Antoinette Carter, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail: Antoinette.Carter
@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 924 (7 CFR 924),
regulating the handling of fresh prunes
grown in designated counties in
Washington and in Umatilla County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Marketing Order No. 924 has been in
effect since 1960 and has provided the
fresh prune industry in Washington and
Oregon with authority for grade, size,
quality, maturity, pack, and container
regulations, as well as authority for
inspection requirements. The order also
authorizes production research and
marketing research and development
projects, as well as the necessary
reporting and recordkeeping functions
required for operation. Based on the
Committee’s recommendation, USDA
suspended the order’s handling
regulations in May 2006. These
handling regulations required that
certain varieties of fresh prunes meet
minimum grade standards. The
Committee believed that the costs of
inspection outweighed the benefits
provided from having the regulatory
requirements in effect.

Following the regulatory suspension,
the Committee continued to levy
assessments in order to maintain its
functionality. The Committee felt that it
should continue to fund its full

operational capability in order to gauge
the merits of the handling regulation
suspension. When it recommended
suspension of the handling regulations,
the Committee also recommended the
establishment of reporting requirements
for the purpose of tracking shipments
and collecting assessments. Prior to the
handling regulation suspension, the
Committee relied on the Federal-State
Inspection Service to provide it with
copies of the certificates that accompany
each lot of inspected fresh prunes. The
inspection certificates contained
information necessary for the
Committee to collect assessments from
each of the regulated handlers. A new
section 924.160 and Committee form
“Handler Statement for Washington-
Oregon Fresh Prunes” were
implemented in the Federal Register on
May 9, 2006, at 71 FR 26817. The
Committee used this form to collect
fresh prune shipment information and
to monitor market and crop conditions,
thus helping it to make a determination
regarding the impact of non-regulation
on the industry.

Based on its analysis that the
regulatory suspension has not
negatively impacted the marketing of
fresh prunes over the last four years,
and the fact that the Washington-Oregon
fresh prune industry has been
decreasing in size and volume in recent
years, the Committee determined that
there is no longer a need for the order,
and thus recommended termination at
the meeting held in Prosser,
Washington, on June 1, 2010.

In addition, the Committee
determined that there is no need to
continue collecting assessments and
requiring reports for the sole purpose of
maintaining its functionality, thus
recommended that the assessment rate
and reporting requirements be
immediately suspended. This action
will relieve the industry of the
assessment and reporting burden during
the pendency of the termination
process.

The Committee recommended a
budget of $6,085 for the remainder of
the period leading to order termination.
The budgeted amount was established
on the basis of the amount remaining in
the Committee’s monetary reserve. The
budget in its entirety will provide for
such operating expenses as are
necessary during the termination
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process, including a final financial
review and management compensation.

In an interim rule published in the
Federal Register on July 23, 2010, and
effective on July 24, 2010 (75 FR 43040,
Doc. No. AMS-FV-10-0054, FV10-924—
2 IR), §§924.160 and 924.236 were
suspended.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are six handlers of Washington-
Oregon fresh prunes subject to
regulation under the order and
approximately 56 fresh prune producers
in the regulated area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000.

Based on information compiled by
both the Committee and the National
Agricultural Statistics Service, the
average producer price for fresh prunes
in 2009 was approximately $385 per
ton. With 4,260 tons of fresh prunes
shipped from the Washington and
Oregon production areas in 2009, this
equates to average producer revenue of
about $30,000. In addition, AMS Market
News Service reported that 2009 f.o.b.
prices ranged from $12.00 to $18.00 per
30-pound container, thus the entire
Washington-Oregon fresh prune
industry handled less than $7,000,000
worth of prunes last season. In view of
the foregoing, the majority of
Washington-Oregon fresh prune
producers and handlers may be
classified as small entities.

The Committee made the
recommendation to suspend the
reporting and assessment requirements
as an adjunct to the recommendation to
terminate the order. As such, the only
other alternative would have been to
continue to assess handlers and to
require reports, options not seriously

considered since additional funds are
not required.

This action continues in effect the
action that suspended the reporting and
assessment obligations imposed on
handlers. During any period when
effective, assessments are applied
uniformly on all handlers and some of
the costs may be passed on to
producers. This suspension of the
reporting and assessment requirements
reduces the burden on handlers and
should also reduce the burden on
producers.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
prune handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

The Committee’s meeting was widely
publicized throughout the Washington-
Oregon fresh prune industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations. Like all
Committee meetings, the June 1, 2010,
meeting was a public meeting and all
entities, both large and small, were able
to express their views on this issue.

Comments on the interim rule were
required to be received on or before
September 21, 2010. No comments were
received. Therefore, for the reasons
given in the interim rule, we are
adopting the interim rule as a final rule,
without change.

To view the interim rule, go to:
http://www.regulations.gov/search/
Regs/home.html#documentDetail?R=
0900006480b1fd84.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, the
Paperwork Reduction Act (44 U.S.C.
chapter 35), and the E-Gov Act (44
U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (75 FR 43039, July 23, 2010)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 924

Prunes, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 924—FRESH PRUNES GROWN
IN DESIGNATED COUNTIES IN
WASHINGTON AND IN UMATILLA
COUNTY, OREGON

m Accordingly, the interim rule that
amended 7 CFR part 924 and was
published at 75 FR 43039 on July 23,
2010, is adopted as a final rule, without
change.

Dated: October 21, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-27196 Filed 10-26-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

14 CFR Part 97
[Docket No. 30750; Amdt. No. 3397]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 27,
2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
2010.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800


http://www.regulations.gov/search/Regs/home.html#documentDetail?R=0900006480b1fd84
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Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—-420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a),

1 CFR part 51, and §97.20 of Title 14
of the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of

the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on October 15,
2010.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject

18-Nov—10 ... | AK Kotzebue ............... Ralph Wien Memorial ............ 0/0475 10/5/10 | RNAV (GPS) Rwy 9, Amdt 2.

18-Nov—10 ... | WI Prairie Du Chien .... | Prairie Du Chien Muni ........... 0/1058 10/5/10 | Takeoff Minimums and Obstacle

Dp, Amdt 3.

18-Nov—10 ... | VA Manassas .............. Manassas Rgnl/Harry P. 0/3905 10/5/10 | ILS or LOC Rwy 16L, Amdt 4D.
Davis Field.

18-Nov—10 ... | RI North Kingstown .... | Quonset State ..........cccceeueee. 0/5262 10/5/10 | VOR A, Amdt 5.

18-Nov—10 ... | AL Bay Minette ........... Minette Muni 0/6129 10/5/10 | RNAV (GPS) Rwy 26, Orig-A.

18-Nov—10 ... | AL Bay Minette ........... Minette Muni 0/6131 10/5/10 | RNAV (GPS) Rwy 8, Orig.
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18-Nov—10 ... | AL Huntsville ............... Madison County Executive/ 0/6169 10/5/10 | VOR/DME B, Amdt 6A.
Tom Sharp Jr Fld.
18-Nov—10 ... | AL Huntsville ............... Madison County Executive/ 0/6175 10/5/10 | ILS or LOC/DME Rwy 18, Orig.
Tom Sharp Jr Fld.
18-Nov—10 ... | AL Huntsville ............... Madison County Executvie/ 0/6184 10/5/10 | RNAV (GPS) Rwy 18, Amdt 1.
Tom Sharp Jr Fld.
18-Nov—10 ... | TN Smyrna .....ccoceeeeee. SMmyrna ..o, 0/6782 10/5/10 | NDB Rwy 32, Amdt 9.
18-Nov—10 ... | TN Smyrna .... SMyrNa ....coeeeeveeeeeeeeee 0/6785 10/5/10 | RNAV (GPS) Rwy 14, Orig.
18-Nov—10 ... | TN Smyrna ... SMmyrna ..o, 0/6786 10/5/10 | RNAV (GPS) Rwy 32, Orig.
18-Nov—-10 ... | TN Smyrna .... SMyrNa ....coeeeeveeeeeeeeee 0/6787 10/5/10 | VOR/DME Rwy 14, Amdt 7.
18-Nov—10 ... | TN Smyrna ... SMmyrna ..o, 0/6788 10/5/10 | VOR/DME Rwy 32, Amdt 13.
18-Nov—10 ... | OH Painesville ... Concord Airpark ......cccceeeeeene 0/6793 10/5/10 | VOR or GPS A, Orig-A.
18-Nov—10 ... | CA Monterey ..... Monterey Peninsula .............. 0/6914 10/5/10 | ILS or LOC Rwy 10R, Amdt 27A.
18-Nov-10 ... | SC Summerville .... Summerville .....ccoooeiniiiieenen. 0/7008 10/5/10 | RNAV (GPS) Rwy 24, Orig-A.
18-Nov—-10 ... | SC Summerville .... Summerville .......c.coeeenrienennnn. 0/7009 10/5/10 | NDB Rwy 6, Amdt 1.
18-Nov-10 ... | SC Summerville .... Summerville .....ccoooiiniiiieen. 0/7010 10/5/10 | RNAV (GPS) Rwy 6, Orig.
18-Nov-10 ... | ID Idaho Falls ...... Idaho Falls Rgnl ......cccceceeene 0/7136 10/5/10 | RNAV (RNP) Z Rwy 20, Orig.
18-Nov—10 ... | NY White Plains ... Westchester County .............. 0/7137 10/5/10 | VOR/DME A, Amdt 4.
18-Nov—10 ... | MS Indianola ................ Indianola Muni ....................... 0/7258 10/5/10 | NDB Rwy 35, Amdt 5.
18-Nov—10 ... | MS Indianola ................ Indianola Muni ..........cccceeeee. 0/7261 10/5/10 | NDB Rwy 17, Amdt 5.
18—-Nov—-10 ... | WI Madison ................. Dane County Rgnl-Truax 0/7436 10/5/10 | RADAR-1, Amdt 17A.
Field.
18-Nov—10 ... | FL Orlando .................. Kissimmee Gateway ............. 0/7453 10/5/10 | VOR/DME or GPS A, Orig-B.
18-Nov—10 ... | MN International Falls .. | Falls Intl ........ccoviiniiinnnenne 0/7456 10/5/10 | ILS or LOC/DME Rwy 13, Amdt
1A.
18-Nov—10 ... | MS Grenada ................ Grenada Muni .......ccccceevueenee. 0/7465 10/5/10 | RNAV (GPS) Rwy 31, Orig.
18-Nov-10 ... | MS Meridian ....... Key Field ......ccooeieiiiiiene 0/7466 10/5/10 | RNAV (GPS) Rwy 19, Orig.
18-Nov—-10 ... | TN Springfield ... Springfield Robertson County 0/7467 10/5/10 | RNAV (GPS) Rwy 22, Orig.
18-Nov—10 ... | PA Lancaster ..... Lancaster 0/7468 10/5/10 | RNAV (GPS) Rwy 31, Orig.
18-Nov—10 ... | PA Lancaster ..... Lancaster 0/7470 10/5/10 | VOR/DME Rwy 31, Amdt 4.
18-Nov—10 ... | Rl Providence Theodore Francis Green 0/7473 10/5/10 | VOR Rwy 34, Amdt 4D.
State.
18-Nov—10 ... | FL Hollywood North Perry .....cccocivniiiinn. 0/7474 10/5/10 | GPS Rwy 9R, Orig-A.
18-Nov—10 ... | VA Clarksville .... Lake Country Regional ......... 0/7483 10/5/10 | GPS Rwy 4, Orig-A.
18-Nov—10 ... | NY Dunkirk ........ Chautauqua Cnty/Dunkirk ..... 0/7488 10/5/10 | GPS Rwy 24, Orig.
18-Nov-10 ... | SC Pageland . Pageland ........ccccoiiiniennenne 0/7494 10/5/10 | GPS Rwy 23, Orig-A.
18-Nov—10 ... | NY Buffalo ......... Buffalo Niagara Intl 0/7499 10/5/10 | RNAV (GPS) Rwy 5, Amdt 1.
18-Nov—10 ... | TX Longview ............... East Texas Rgnl .......cccceeeuee. 0/7564 10/5/10 | ILS or LOC Rwy 13, Amdt 13.
18-Nov—10 ... | OH Caldwell ................. Noble County .......cccoevieieennns 0/7836 10/5/10 | VOR or GPS A, Amdt 1.
18-Nov—10 ... | CA Hawthorne ............. Jack Northrop Field/Haw- 0/9210 10/5/10 | LOC Rwy 25, Amdt 11.
thorne Muni.

[FR Doc. 2010-26948 Filed 10-26-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 97

[Docket No. 30749; Amdt. No. 3396]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are

needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 27,
2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 27,
2010.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
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Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—-420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which

created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866;(2) is not a
“significant rule ” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on October 15,
2010.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal Regulations, part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures

effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 18 NOV 2010

Platinum, AK, Platinum, RNAV (GPS) RWY
14, Amdt 1

St. Paul Island, AK, St. Paul Island, ILS OR
LOC/DME RWY 36, Amdt 3

St. Paul Island, AK, St. Paul Island, LOC/
DME BC RWY 18, Amdt 4

St. Paul Island, AK, St. Paul Island, RNAV
(GPS) RWY 18, Amdt 2

St. Paul Island, AK, St. Paul Island, RNAV
(GPS) RWY 36, Amdt 1

St. Paul Island, AK, St. Paul Island, Takeoff
Minimums and Obstacle DP, Amdt 3

Glendale, AZ, Glendale Muni, RNAV (GPS)
RWY 19, Amdt 2

Concord, CA, Buchanan, VOR RWY 19R,
Amdt 13

Davis/Woodland/Winters, CA, Yolo County,
RNAYV (GPS) RWY 16, Amdt 1

Davis/Woodland/Winters, CA, Yolo County,
RNAV (GPS) RWY 34, Amdt 1

Lodi, CA, Lodi, Takeoff Minimums and
Obstacle DP, Amdt 2

Sacramento, CA, Sacramento Mather, RNAV
(GPS) RWY 22L, Amdt 1

San Jose, CA, Norman Y. Mineta San Jose
Intl, RNAV (RNP) Z RWY 30R, Orig-A

Saipan Island, CQ, Francisco C. Ada/Saipan
Island, NDB RWY 7, Amdt 5

Miami, FL, Miami Intl, Takeoff Minimums
and Obstacle DP, Amdt 17

Winter Haven, FL, Winter Haven’s Gilbert,
VOR/DME-A, Amdt 7

Perry, GA, Perry-Houston County, ILS OR
LOC RWY 36, Orig

Perry, GA, Perry-Houston County, LOC RWY
36, Amdt 1, CANCELLED

Perry, GA, Perry-Houston County, RNAV
(GPS) RWY 36, Amdt 1

Pine Mountain, GA, Harris County, NDB
RWY 9, Amdt 9

Pine Mountain, GA, Harris County, Takeoff
Minimums and Obstacle DP, Amdt 1

Winterset, IA, Winterset Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

New Orleans, LA, Lakefront, ILS OR LOC
RWY 18R, Amdt 1

New Orleans, LA, Lakefront, RNAV (GPS)
RWY 18R, Amdt 2

Raleigh/Durham, NC, Raleigh-Durham Intl,
RNAV (RNP) Z RWY 5L, Amdt 1

Raleigh/Durham, NC, Raleigh-Durham Intl,
RNAV (RNP) Z RWY 5R, Amdt 1

Raleigh/Durham, NC, Raleigh-Durham Intl,
RNAV (RNP) Z RWY 23L, Amdt 1

Raleigh/Durham, NC, Raleigh-Durham Intl,
RNAV (RNP) Z RWY 23R, Amdt 1

Akron, OH, Akron-Canton Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 6

Bluffton, OH, Bluffton, RNAV (GPS) RWY 23,
Orig-A
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Bluffton, OH, Bluffton, VOR RWY 23, Amdt
7A

Baker City, OR, Baker City Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

Medford, OR, Rogue Valley Intl-Medford,
RNAV (RNP) RWY 32, Orig

Portland, OR, Portland Intl, ILS OR LOC
RWY 10R, ILS RWY 10R (SA CAT I), ILS
RWY 10R (CAT II), ILS RWY 10R (CAT III),
Amdt 33A

Hondo, TX, Hondo Muni, Takeoff Minimums
and Obstacle DP, Orig

Lancaster, TX, Lancaster Rgnl, NDB RWY 31,
Amdt 3

Lancaster, TX, Lancaster Rgnl, RNAV (GPS)
RWY 31, Amdt 1

Victoria, TX, Victoria Rgnl, ILS OR LOC/
DME RWY 12L, Amdt 11

Fillmore, UT, Fillmore Muni, RNAV (GPS)
RWY 4, Orig

Fillmore, UT, Fillmore Muni, RNAV (GPS)
RWY 22, Orig

Fillmore, UT, Fillmore Muni, Takeoff
Minimums and Obstacle DP, Orig

Price, UT, Carbon County Rgnl/Buck Davis
Field, ILS OR LOC/DME RWY 36, Orig-A

Pasco, WA, Tri-Cities, ILS OR LOC/DME
RWY 21R, Amdt 12

Pasco, WA, Tri-Cities, RNAV (GPS) RWY 3L,
Amdt 1

Pasco, WA, Tri-Cities, RNAV (GPS) RWY 12,
Amdt 1

Pasco, WA, Tri-Cities, RNAV (GPS) RWY
21R, Amdt 1

Pasco, WA, Tri-Cities, RNAV (GPS) RWY 30,
Amdt 2

Pasco, WA, Tri-Cities, VOR/DME RWY 21R,
Amdt 6

Pasco, WA, Tri-Cities, VOR/DME RWY 30,
Amdt 4

Richland, WA, Richland, RNAV (GPS) RWY
26, Amdt 1

Seattle, WA, Boeing Field/King County Intl,
ILS RWY 13R, Amdt 30

Spokane, WA, Spokane Intl, ILS OR LOC
RWY 3, ILS RWY 3 (SA CAT I), ILS RWY
3 (CATII), ILS RWY 3 (CAT III), Amdt 6

Spokane, WA, Spokane Intl, RNAV (GPS) Y
RWY 3, Amdt 2

Spokane, WA, Spokane Intl, RNAV (GPS) Y
RWY 7, Amdt 2

Spokane, WA, Spokane Intl, RNAV (GPS) Y
RWY 21, Amdt 1

Spokane, WA, Spokane Intl, RNAV (GPS) Y
RWY 25, Amdt 3

Spokane, WA, Spokane Intl, VOR RWY 3,
Amdt 13

On September 15, 2010 (75 FR 178) the
FAA published an Amendment in Docket
No. 30743, Amdt 3390 to Part 97 of the
Federal Aviation Regulations under section
97.23 and 97.33. The following entries that
were effective November 18, 2010, are
changed to effective December 16, 2010:

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, ILS OR LOC RWY 9L,
Amdt 21

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, ILS OR LOC RWY 27R,
Amdt 9

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, LOC RWY 9R, Amdt 5

Fort Lauderdale, FL, Fort Lauderdale/
Hollywood Intl, LOG/DME RWY 13,
Amdt 1

[FR Doc. 2010-26949 Filed 10-26—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
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[Docket No. RM10-13-000; Order No. 741]

Credit Reforms in Organized
Wholesale Electric Markets

Issued October 21, 2010.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: Pursuant to section 206 of the
Federal Power Act, the Federal Energy
Regulatory Commission amends its
regulations to improve the management
of risk and the subsequent use of credit
in the organized wholesale electric
markets. Each Regional Transmission
Organization (RTO) and Independent
System Operator (ISO) will be required
to submit a compliance filing including
tariff revisions to comply with the
amended regulations or to demonstrate
that its existing tariff already satisfies
the regulations.

DATES: Effective Date: This Final Rule
will become effective on November 26,
2010.

FOR FURTHER INFORMATION CONTACT:

Christina Hayes (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—6194.

Lawrence Greenfield (Legal
Information), Office of the General
Counsel, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
6415.

Scott Miller (Technical Information),
Office of Energy Policy and
Innovation, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 502—
8456.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.

I. Introduction

1. This Final Rule adopts reforms to
credit policies used in organized
wholesale electric power markets.?

2. The Commission has a statutory
mandate to ensure that all rates charged
for the transmission or sale of electric
energy in interstate commerce are just,
reasonable, and not unduly
discriminatory or preferential; 2 clear
and consistent credit practices are an
important element of those rates. The
management of risk and credit
necessarily involves balance. If access to
credit is too restrictive, competition
suffers because fewer entities are
eligible to participate, which can
potentially reduce competition.
Conversely, if more risk is tolerated and
access to credit is too easy to obtain,
then the market is more susceptible to
defaults and customers bear the burden
of the costs that flow from such defaults.
In organized wholesale electric markets,
defaults not supported by collateral are
socialized among all other market
participants.

3. The organized wholesale electric
markets have developed their own
individual credit practices through their
own tariff revisions crafted through
their stakeholder processes. This
evolutionary process has led to varying
credit practices among the organized
markets. Because the activity of market
participants is not confined to any one
region/market and because the credit
rules differ, a default in one market
could weaken that participant and have
ripple effects in another market. In this
way, the credit practices in all ISOs and
RTOs may be only as strong as the
weakest credit practice. Moreover, rapid
market changes can quickly escalate the
costs of the transmission and sale of
electric energy.

4. For these reasons, and in light of
recent experiences in both the broader
economy and the organized wholesale
electric markets, the Commission has
revisited the risk and credit procedures
pertaining to the organized wholesale

1For purposes of this Final Rule, organized
wholesale electric markets include energy,
transmission and ancillary service markets operated
by independent system operators (ISO) and regional
transmission organizations (RTO). These entities are
responsible for administering electric energy and
financial transmission rights markets. As public
utilities, they have on file as jurisdictional tariffs
the rules governing such markets. The organized
wholesale electric markets currently include the
markets administered by the following RTOs and
1SOs: PJM Interconnection, L.L.C. (PJM), New York
Independent System Operator, Inc. (NYISO),
Midwest Independent Transmission System
Operator, Inc. (Midwest ISO), ISO New England Inc.
(ISO-NE), California Independent Service Operator
Corporation (CAISO), and Southwest Power Pool,
Inc. (SPP).

216 U.S.C. 824d, 824e (2006).



Federal Register/Vol. 75,

No. 207/ Wednesday, October 27, 2010/Rules and Regulations

65943

markets under its jurisdiction. The
Commission is thus issuing this Final
Rule, requiring shortened settlement
timeframes, restrictions on the use of
unsecured credit, elimination of
unsecured credit in all financial
transmission rights (FTR) or equivalent
markets,? steps to address the risk that
RTOs and ISOs may not be allowed to
use netting and set-offs, the
establishment of minimum criteria for
market participation, clarification
regarding the organized market
administrators’ ability to invoke
“material adverse change” to demand
additional collateral from participants,
adopting a standardized grace period for
“curing” collateral calls, and
establishing a general policy with regard
to the differentiation in the applicability
of these standards and reforms.

II. Background

A. Development of Credit Practices in
Organized Wholesale Electric Markets

5. The Commission has long been
actively interested in the credit
practices of the wholesale electric
markets. In crafting the pro forma Open
Access Transmission Tariff (OATT) in
Order No. 888, the Commission directed
that each transmission provider’s tariff
include reasonable creditworthiness
standards.* However, in response to the
credit downgrades in the energy
industry of 2001-2002,5 and the
resulting severe contraction in the credit
markets, the Commission held a
technical conference in which it
received significant testimony that it
should take action regarding credit
practices in the organized electricity
markets.®

3References to FTR markets in this rule also
include the Transmission Congestion Contracts
(TCC) markets in NYISO and the Congestion
Revenue Rights (CRR) markets in CAISO.

4 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, 61 FR 21540 (May 10, 1996), FERC
Stats. & Regs. 31,036, at 31,937 (1996) (pro forma
OATT, section 11 (Creditworthiness)), order on
reh’g, Order No. 888-A, 62 FR 12274 (Mar. 14,
1997), FERC Stats. & Regs. T 31,048 (1997), order
on reh’g, Order No. 888-B, 81 FERC { 61,248, order
on reh’g, Order No. 888-C, 82 FERC ] 61,046
(1998), aff'd in relevant part sub nom. Transmission
Access Policy Study Group v. FERC, 225 F.3d 667
(D.C. Cir. 2000), aff’'d sub nom. New York v. FERC,
535 U.S. 1 (2002).

5 See Electric Creditworthiness Standards, Notice
of Technical Conference, Docket No. AD04—8—-000
(issued May 28, 2004).

6 See Testimony in Technical Conference on
Electric Creditworthiness Standards, Docket No.
AD04-8-000, Tr. 120:2—6 (Mr. Alan Yoho, CAISO)
(stating that CAISO was in favor of the Commission
standardizing a number of credit practices among
1SOs and RTOs); Id. at Tr. 128:22—129:11 (Mr. Dan
Doyle, Vice President and CFO, American
Transmission Company) (stating that the

6. This led the Commission to issue
a Policy Statement on Electric
Creditworthiness,” which provided
market participants and market
administrators with guidance to develop
more robust credit practices.

7. Since it was issued, the ISOs and
RTOs have made incremental progress
in implementing the suggestions
contained in the Policy Statement.
However, the results of these efforts
have been varied, leading to a wide
range of risk management and
creditworthiness practices among ISOs
and RTOs. Because currently a default
by one market participant is routinely
socialized among all of the others in an
ISO or RTO, this variable development
of risk management practices has left
many utilities at risk for a disruption in
the market.

B. Credit Crunch of 2008 and
Subsequent Events

8. During the autumn of 2008, large
disruptions in the financial markets
affected the credit markets and reduced
the availability of credit. The electricity
markets were vulnerable to the effects of
this broader financial crisis as concern
grew that default in the organized
markets could lead to a damaging drop
in market liquidity placing the markets
themselves in jeopardy.®2 And one of the
other effects of the crisis in the financial
markets at that time was that credit
went from being relatively plentiful and
inexpensive to relatively scarce and
expensive.?

Commission should initiate a generic rulemaking
proceeding to standardize credit practices among
ISOs and RTOs).

7 Policy Statement on Electric Creditworthiness,
109 FERC { 61,186 (2004) (Policy Statement).

81n the technical conference hosted by
Commission staff in May 2010, Mr. Vincent Duane
of PJM stated that PJM feared it was within 24 hours
of default that would cost $100 million or more.
Testimony at Technical Conference on Credit
Reforms in Organized Wholesale Electric Markets,
Tr. 32 (May 11, 2010) (Mr. Vince Duane, General
Counsel and Vice President, PJM). Additional
testimony was submitted at the Commission’s
technical conference in January 2009. Testimony at
Technical Conference on Credit and Capital Issues
Affecting the Electric Power Industry, Docket No.
AD09-2-000, presentation of Robert Ludlow, Vice
President and CFO, ISO-NE at 3 (“Several recent
‘near misses’ with one of the largest investment
grade players in the region publicly announcing
that without financial relief bankruptcy was
imminent.”); Id. at 9 (“we believe concerns of a
damaging drop of market liquidity are much more
likely to occur given a major uncovered default”);
Id. at Tr. 93:24-25; 94:1-2 (Jan. 13, 2009) (Mr.
Robert Ludlow, CFO ISO-NE) (“we believe further
damage from drops in liquidity and therefore
people not clearing their transactions could
exacerbate the problems and put the markets
themselves in jeopardy.”).

9 A review of commercial bond spreads for
creditworthy entities versus three-month Treasury
bill (T-Bill) yields indicates the ability to obtain
commercial credit: the wider the spread, the harder

9. The Commission held a technical
conference in January of 2009 to
investigate the role of credit in light of
the recent financial crisis.’® While the
organized wholesale electric markets
had generally functioned well overall,
there were representations that
improvements could be made based on
the recent experience. Mr. Philip Leiber
of CAISO stated that defaults in the PJM
FTR markets spurred credit reforms at
CAISO, but the threat of problems from
larger market participants, especially
related to a Bear Stearns subsidiary, also
“tested our concerns.” 11 Others testified
about “recent near-misses” in the
organized wholesale markets and
suggested that the Commission should
consider improvements in credit
practices.2

10. In light of these events, the
Commission proposed that the different
credit practices among the organized
wholesale electric markets must be
strengthened.

C. Notice of Proposed Rulemaking on
Credit Reforms in Organized Wholesale
Electric Markets

11. On January 21, 2010, the
Commission issued a NOPR pursuant to
the Commission’s responsibility under
section 206 of the Federal Power Act
(FPA).13 The Commission proposed the
following reforms related to the
administration of credit in the organized
markets: (1) Implementation of a billing
period of no more than seven days and
a settlement period of no more than
seven days; (2) reduction in the
allocation of unsecured credit to no
more than $50 million per market
participant and a further aggregate cap
per corporate family; (3) elimination of
unsecured credit for FTR markets, (4)
clarification of the ISOs/RTOs’ status as
a party to each transaction so as to
eliminate any ambiguity or question as
to their ability to net and manage
defaults through the offset of market
obligations; (5) establishment of
minimum criteria for market
participation; (6) clarification of when

it is to obtain commercial credit. According to
Bloomberg, the spread for 90 day T-Bills to 90 day
commercial paper was 448 basis points on October
13, 2008, compared to an average spread of 53 basis
points between April 1, 1997 and December 31,
2009.

10 Technical Conference on Credit and Capital
Issues Affecting the Electric Power Industry, Docket
No. AD09-2-000, held January 13, 2009.

11]d. at Tr. 100:22-101:13 (Mr. Philip Leiber,
Chief Financial Officer and Treasurer, CAISO).

12]d, at Tr. 91:23-25 (Mr. Robert Ludlow, Vice
President and Chief Financial Officer, ISO-NE); see
also Id. at Tr. 126-162 (question and answer).

13 Credit Reforms in Organized Wholesale Electric
Markets, Notice of Proposed Rulemaking, 75 FR
4310 (Jan. 27, 2010), FERC Stats. & Regs. ] 32,651
(2010) (NOPR).
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the ISO or RTO may invoke a “material
adverse change” clause in requiring
additional collateral; and (7)
establishment of a standard grace period
to “cure” collateral calls.

12. The Commission reasoned that the
proposed reforms were necessary to
address the lack of standardized credit
practices and the potential for
mutualized default risk.14

D. The Need for Credit Reform in the
Organized Wholesale Electric Markets

13. Sound credit practices are
necessary to prevent a disruption in the
system, and it is not acceptable to wait
until after a disruption to implement the
necessary standards. The Commission
acknowledges the short-term costs of
compliance with the credit practices
required in this Final Rule but finds that
they are outweighed by the stability that
those credit practices provide to the
markets and their participants.
Therefore, in compliance filings to be
submitted providing tariff revisions to
comply with the Final Rule, ISOs and
RTOs should apply these standards to
market participants.

14. The Commission has considered
the comments submitted, as well as the
practices of electricity markets outside
the United States and in other
commodity markets.?5 The Commission
has used the experience of these
markets in addition to its own review of
the organized markets in issuing this
Final Rule.

15. Comments were due on or before
March 29, 2010.16 Commission staff
held a subsequent technical conference
on May 11, 2010 on whether ISOs and
RTOs should adopt tariff revisions to
clarify their status as a party to each
transaction so as to eliminate ambiguity
regarding their ability to “set-off” market
obligations. Additional comments on
that subject were due on or before June
8, 2010.17

14]d. P 9.

15 Committee of Chief Risk Officers (CCRO)
submitted comments about the credit practices of
electricity markets outside the United States, such
as NordPool Clearing ASA (Scandinavian
countries), Powernext (France), NEMMCO
(Australia), SEMO (Ireland), Elexon (Britain), and
EMC (Singapore). CCRO March 29, 2010 Comments
at 4 and Attachment B at 25-26. See also, e.g.,
Market Reform, “PJM Credit and Clearing Analysis
Project Findings and Recommendations” (June
2008), for a review of other markets, at http://
www.pjm.com//media/committees-groups/
committees/mc/20080626/20080626-item-03d-
crmsc-market-reform-credit-recommendations.ashx;
and CME market requirements at http://
www.cmegroup.com/clearing/financial-and-
collateral-management.

16 The commenters are listed in an appendix to
this Final Rule.

17 Notice Establishing Date for Comments, 75 FR
27552 (May 17, 2010).

III1. Discussion

A. Shortening the Settlement Cycle

16. As noted above, in developing this
Final Rule, the Commission has
considered the practices of other
commodity markets, as well as
electricity markets around the world.
While we note that many other
commodity markets employ risk
management practices that are useful in
minimizing the risk of a socialized
default among other participants in
those markets, we are also mindful of
the importance of the continued reliable
delivery of electricity and that some
market participants have “provider of
last resort” obligations that require them
to continue transacting in a market,
even under challenging financial
conditions.

17. The Commission and participants
in the electric industry have recognized
a correlation between a reduction in the
“settlement cycle” 18 and a reduction in
costs attributed to a default. As the
Commission noted in its Policy
Statement, “the size of credit risk
exposure is, in large part, a function of
the length of time between completion
of various parts of electricity
transactions, i.e., the provision of
service, the billing for service, and the
payment of service.” 19

18. Currently, each ISO and RTO has
its own time period for billing and
settlement. ISO-NE has weekly billing
(soon to be twice-weekly), with payment
due no later than the second business
day after the invoice is issued.20
Midwest ISO has weekly billing, with
payment due seven days after the
weekly invoice is issued.2? PJM has
weekly billing and settlement.22 SPP has
weekly billing, with payment due the
Wednesday after the invoice is issued.23
CAISO has semi-monthly billing, with
five additional days for settlement.24
NYISO has monthly billing, with
payment due by the first banking day
common to all parties after the 15th day
of the month that the invoice is
rendered by the ISO.25

18 Some parties sought clarification of the
Commission’s definition of “settlement cycle” in the
NOPR, recognizing that settlement encompasses
both the billing period and the additional time for
final payment of the billed amount. The
Commission will therefore refer to each period
separately as the “billing period” and the
“settlement period.”

19 Policy Statement, 109 FERC q 61,186, at P 21.

20 [SO New England, Inc. and New England Power
Pool, 132 FERC { 61,046 (2010).

21 Midwest ISO March 29, 2010 Comments at 4.

22 PJM March 29, 2010 Comments at 21.

23 SPP March 29, 2010 Comments at 3.

24 CAISO March 29, 2010 Comments at 8.

25 Northeast ISOs March 29, 2010 Comments at
n.17; NYISO OATT at section 2.7.3.2.

19. To minimize the risk associated
with the duration of the settlement
period, the Commission proposed in the
NOPR to require no more than seven
days for each ISO/RTO market billing
period plus no more than seven
calendar days for settlement. The
Commission cited a PJM study that
found that movement from monthly to
weekly billing would reduce credit risk
exposure by $2.1 billion (68 percent),
and that necessary financial security
provided by members would be reduced
by $700 million (73 percent).26 Further,
the Commission’s earlier Policy
Statement cited an ISO-NE report that
its movement to a weekly billing period
resulted in a 67 percent reduction in
financial assurances that had to be
produced by its market participants.2”
The Commission also sought comment
on the practicality of moving organized
wholesale electric markets to daily
billing within one year of
implementation of weekly billing.

20. The Commission recognized that
net buyers in organized markets might
incur cash management costs because
they would be obligated to pay their
debts on a seven-day basis, but receive
cash from retail sales on a 30-day basis.
In the NOPR, the Commission thus
recognized that cash management
facilities to facilitate more frequent
payments might be necessary and
sought comments on this particular
issue.

21. The Commission also noted that
ISOs and RTOs may need to make
software changes to accommodate a
shortened settlement cycle and
encouraged ISOs and RTOs to use
software that is already in use in
markets that are currently operating on
a seven-day settlement cycle.

1. Comments

22. Parties in favor of the proposal
include a number of the ISOs and RTOs,
as well as financial entities such as
“Financial Marketers,” 28 Citigroup
Energy (Citigroup), J.P. Morgan Ventures
Energy Corporation (J.P. Morgan), and

26 NOPR, FERC Stats. & Regs. 4 32,651 at P 14 &
n.20 (citing PJM Credit & Clearing Analysis Project:
Findings & Recommendations (June 2008) (found
on Dec. 31, 2009 at: http://www.pjm.com/~/media/
committees-groups/committees/mc/20080626/
20080626-item-03d-crmsc-market-reform-credit-
recommendations.ashx)).

27 See Policy Statement, 109 FERC { 61,186, at P
22 (citing Memorandum to NEPOOL Participants
Committee re: Amendments to Billing Policy and
Financial Assurance Policies to Implement Weekly
Billing, Paul Belval and Scott Myers, NEPOOL
Counsel, Feb. 21, 2004).

28 SESCO Enterprises LLC, Jump Power LLC,
Energy Endeavors LP, Big Bog Energy LP, Silverado
Energy LP, Gotham Energy Marketing LP, Rockpile
Energy LP, Coaltrain Energy LP, Longhorn Energy
LP, and GRG Energy LLC.


http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com//media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com//media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com//media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com//media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.cmegroup.com/clearing/financial-and-collateral-management
http://www.cmegroup.com/clearing/financial-and-collateral-management
http://www.cmegroup.com/clearing/financial-and-collateral-management
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Morgan Stanley Capital Group (Morgan
Stanley). The staff of the Division of
Clearing & Intermediary Oversight at the
Commodity Futures Trading
Commission (CFTC staff) also supports
moving the billing cycle to, at most,
seven days.29

23. Many industry participants who
are normally “net sellers” of supply such
as Constellation, NRG, Calpine,
Dominion, Mirant, and Powerex also
support the proposed shortened billing
time-period.3° CCRO supports a
standard seven-day billing period as
“consistent” with its review of best
practices in the electric industry.3* The
New York Suppliers note that NYISO is
the lone organized market in the nation
with a monthly billing period.32 The
New York Suppliers contend that
allowing NYISO—or CAISO which
currently has a two-week billing cycle—
to remain out of step with a weekly
standard elsewhere increases the risks
to participants in New York and
California.33 The Independent Power
Producers of New York (IPPNY)
comments that, since the beginning of
weekly billing in ISO-NE, the number
of market participants has increased in
every sector and the total number of
market participants increased by over 60
percent,34 suggesting that not only was
liquidity enhanced by shorter billing but
the change did not pose a barrier to
entry.

24. Powerex states that moving to a
weekly standard for billing will lower
the amount of financial security
required which should address concerns
of smaller or municipal market
participants. Powerex also agrees with
the Commission’s suggestion that ISOs
and RTOs should use existing software
that can accommodate this billing cycle,
in order to minimize any transition
delays.33

25. CAISO, alone among the
organized markets, doubts that moving
to a weekly billing standard would
result in significant benefits as it would
reduce aggregated outstanding liabilities
by only an additional 10 percent. CAISO
expresses concern that weekly billing

29 Although the comments submitted by CFTC
staff were focused on the FTR markets, they also
recommend requiring each ISO or RTO to establish
daily settlement as soon as practicable. CFTC staff
March 29, 2010 Comments at 5.

30New York Suppliers March 29, 2010 Comments
at 7; Calpine March 29, 2010 Comments at 1;
Dominion March 29, 2010 Comments at 2; Mirant
March 29, 2010 Comments at 3—4; Powerex March
29, 2010 Comments at 4-5.

31 CCRO March 29, 2010 Comments at 3.

32New York Suppliers March 29, 2010 Comments
at 9.

331d. at 9-10.

34 JPPNY March 29, 2010 Comments at 12—13.

35 Powerex March 29, 2010 Comments at 6-7.

could significantly affect market
participants given that it has already
shortened the cycle from 90 days and
that going further now might be
disruptive. Nevertheless, CAISO also
explains that its future plans are to
move to weekly billing.36

26. Parties opposing the proposal
include the City of New York, the New
York State Public Service Commission
(NYPSC) and “Six Cities.” 37 Indeed, the
City of New York and the NYPSC argue
that the Commission should not impose
a shorter settlement period just for the
sake of uniformity and that the
Commission should give deference to
the policies adopted through ISO and
RTO governance processes.3® The
NYPSC and the New York State
Consumer Protection Board (NYSCPB)
further contend that weekly billing
could result in a wealth transfer from
some market participants to others.39

27. Other parties oppose movement to
weekly billing based on data concerns,
including net sellers such as Midwest
Transmission Dependent Utilities
(Midwest TDU) 40 and Consolidated
Edison Solutions.#! This point was
similar to the concerns of Bonneville
Power Administration (BPA) who, while
supportive of weekly billing, has
concerns about the ability of CAISO to
effectively manage the resulting
increased demands. PG&E argues
against reducing billing cycles in the
organized wholesale market without a
similar billing period in the bilateral
market, because it would create an
opportunity for sellers to operate with
reduced need for working capital and
shifts liquidity risk from sellers to
buyers.42

28. Regarding the Commission’s
request for comment on the practicality
of organized wholesale electric markets
implementing daily settlement periods
within one year of implementation of
weekly settlement periods, there was
very little commenter support for this
proposal. Most of the support for this
proposal came from financial entities.
CFTC staff, ].P. Morgan and Morgan

36 CAISO March 29, 2010 Comments at 7-8.

37 The “Six Cities” include the cities of Anaheim,
Azusa, Banning, Colton, Pasadena, and Riverside,
all located in California.

38 City of New York March 29, 2010 Comments
at 6-7; NYPSC March 29, 2010 Comments at 3—4.

39NYPSC March 29, 2010 Comments at 7—8;
NYSCPB March 29, 2010 Comments at 3.

40Indiana Municipal Power Agency, Madison Gas
& Electric Company, Missouri River Energy
Services, Southern Minnesota Municipal Power
Agency and WPPI Energy.

41 Midwest TDU March 29, 2010 Comments at 7—
9; Consolidated Edison Solutions March 29, 2010
Comments at 3—4.

42 PG&E March 29, 2010 Comments at 2.

Stanley support this proposal.#3 CFTC
staff argues that routine and frequent
settlement imposes discipline on
participants, in that it discourages
participants from entering into new
positions without first ensuring that
they have adequate liquidity to support
such positions. CFTC staff also states
that the collection of payments from
FTR market participants should happen
promptly, within hours or overnight.44

29. Calpine also supports daily
settlement. Calpine notes that this is
achievable, as shown by ISO-NE in its
plans to implement twice weekly
billing.#5 Calpine also notes that some
stakeholders oppose compression of the
settlement cycle, arguing that
operational issues and the quality of
data available do not support daily
settlements. Calpine states that these
concerns may be true for the real time
market (RTM), but they do not apply to
the day-ahead market (DAM).46 Calpine
requests that the Commission consider
moving towards daily billing by
requiring ISOs/RTOs to split the DAM
from other markets and settle the DAM
daily.47

30. However, many stakeholder group
members opposed daily settlement.
CAISO, the IRC, Midwest ISO, and PJM
do not support daily invoicing. CAISO,
Midwest ISO and PJM all cite financial
and logistical concerns as reasons to
oppose daily billing. The IRC does not
believe the Commission should mandate
a move to daily settlement periods, but
should allow ISOs/RTOs to work with
stakeholders to research the proposal
further to evaluate the daily costs and
benefits. PJM states that stakeholder
discussions should occur prior to
determining whether such a change
would be cost beneficial to the market
participants in the PJM region. PJM also
states that its current settlement system
does not have the flexibility to issue
daily invoices.48

31. APPA, NRECA, NYAPP, and New
Jersey Public Power cite the cost of daily
settlements as their reason not to
support it.49 Basin Electric believes
daily settlements would be
administratively burdensome.5°

43].P. Morgan Comments at 6; MSCG Comments
at 2-3.

44 CFTC staff Comments on 5.

45 Calpine Comments at 4 & n.8 (citing ISO New
England, Inc. and New England Power Pool March
26, 2010 filing, Docket No. ER10-942—-000).

46 Calpine Comments at 4.

47]d. at 5.

48 CAISO Comments at 9; IRC Comments at 4-5;
MISO Comments at 5; PJM Comments at 21-23.

49 APPA Comments at 17; NRECA Comments at
10; NYAPP Comments at 10; PPANJ Comments at
10-11.

50 Basin Electric Comments at 3.
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Midwest TDUs state that daily
settlements are unworkable now and in
the foreseeable future, and should be
addressed by the individual ISOs/
RTOs.51 NRECA also points out that the
movement to shortened settlement
cycles would occur at the same time
utilities implement “smart grid”
applications and NRECA questions
whether all metering and computer
hardware and software systems can be
done at the same time.52 Western Area
Power Administration (WAPA) believes
daily settlements are impractical and it
would not allow the opportunity to
correct errors which could use up all
available funds unnecessarily in a
matter of a few days. WAPA is
concerned about daily settlements and
the timing of the CAISO invoices, which
are issued at midnight, because it would
unfairly shorten the daily settlement
processing period to less than 24
hours.53

2. Commission Determination

32. In this Final Rule, the Commission
adopts the NOPR proposal to direct each
ISO and RTO to submit a compliance
filing that includes tariff revisions to
establish billing periods of no more than
seven days and settlement periods of no
more than seven days after issuance of
bills. This compliance filing must be
submitted by June 30, 2011, with the
tariff revisions to take effect October 1,
2011. While the Commission has, in the
past, not required shortened billing
periods, in order to promote market
liquidity,5¢ we find it is a necessary
component of a package of reforms
designed to reduce default risk, the
costs of which would be socialized
across market participants and, in
certain events, of market disruptions
that could undermine overall market
function. We find unpersuasive
comments that shortened billing and
settlement cycles will compromise the
liquidity of the organized wholesale
electric markets.

33. The basic premise for shorter
billing periods is that the reduced
amount of unpaid debt left outstanding
reduces the size of any default and
therefore reduces the likelihood of the
default leading to a disruption in the
market such as cascading defaults and
dramatically reduced market liquidity.
In addition, the reduction in
outstanding obligation also decreases
the amount of collateral that market
participants must post, which mitigates
the affect on market participants of

51 Midwest TDUs Comments at 11-12.
52NRECA Comments at 10.

53 WAPA Comments at 5—6.

54 Policy Statement, 109 FERC { 61,186, at P 24.

reducing the amount of unsecured
credit the ISOs and RTOs can extend.
The Commission’s decision is supported
by the studies performed by ISO-NE
and PJM.55

34. The Commission does not agree
with the statement of the NYPSC or the
City of New York that the movement to
a weekly billing period will be a “wealth
transfer” from buyers to sellers. The
Commission is focused on the benefits
of reduced risk afforded to all market
participants by a minimum standard of
weekly billing. While short-run working
capital costs may be shifted, the result
is that the overall cost of default will be
lower for every market participant.
Thus, all participants will benefit in this
circumstance.

35. The Commission also disagrees
that there may be problems verifying
data. ISO-NE, SPP, and Midwest ISO
have shown that they can administer
weekly billing without significant
incident. The experience of these
markets suggests that data handling and
verification should not pose
insurmountable challenges. Regarding
PG&E’s discussion of reduction of
billing time in the bilateral markets, the
Commission believes that individual
counterparties to bilateral contracts may
negotiate their own billing terms.

36. As for parties that urged the
Commission to not mandate a “one size
fits all” approach in establishing
minimum billing periods or that the
Commission should defer to
stakeholders in this matter, the
Commission disagrees. Nothing in this
record suggests that any of the organized
wholesale electric markets is differently
situated in a manner that warrants
deviating from this minimum standard
for billing periods.

37. Recognizing the benefits that will
flow from requiring billing to be at least
weekly, and balancing the incremental
benefits and incremental burdens of
daily billing, we will not require daily
billing at this time. Instead we will
require, as discussed above, weekly
billing.

B. Use of Unsecured Credit

38. The use of unsecured credit varies
among the organized markets. SPP
currently limits extensions of unsecured
credit to any single entity or affiliated
group of entities to $25 million.56

55 See, e.g., Market Reform, “PJM Credit and
Clearing Analysis Project Findings and
Recommendations” (June 2008) see http://
www.pjm.com/~/media/committees-groups/
committees/mc/20080626/20080626-item-03d-
crmsc-market-reform-credit-recommendations.ashx;
NEPOOL Participants Committee, Weekly Billing
Presentation, (January 9, 2004).

56 SPP March 29, 2010 Comments at 4.

CAISO and PJM extend no more than
$50 million per market participant.5?
Midwest ISO and ISO-NE allow up to
$75 million per market participant,58
and NYISO extends up to $150 million
per market participant.59

39. In the NOPR, the Commission
proposed to require each ISO and RTO
to revise its tariff provisions to reduce
the extension of unsecured credit to no
more than $50 million per market
participant. The Commission sought
comment on whether there should be a
further corporate cap to cover an entire
corporate family. Consideration of an
overall corporate family cap on the use
of unsecured credit was based on
experience in the RTO and ISO markets
where many entities have multiple
subsidiary companies operating in the
same market. Since these entities often
use the same balance sheet for credit
purposes, limits on the entire corporate
family would ensure that multiple,
related market participants could not
defeat the purpose of limiting unsecured
credit. Finally, the Commission sought
comment on whether it should
eliminate the extension of unsecured
credit in connection with adopting daily
settlements.

1. Comments
a. Individual Market Participant Cap

40. Many commenters support the
proposal to limit the extension of
unsecured credit to no more than $50
million per participant, but make more
nuanced comments in how the credit
limit should be applied. CAISO, the
Northeast 1SOs,89 and the ISO-RTO
Council (IRC) favor a generic $50
million “cap” on the use of unsecured
credit per participant, rather than a
mandated limit of $50 million per
participant, such that individual ISOs or
RTOs may file with the Commission to
establish lower limits on unsecured
credit as appropriate.

41. The proposed limit on unsecured
credit is supported by financial
participants (Citigroup Energy Inc.,
Financial Marketers), some public
power participants (Northern California
Power Agency, Public Power
Association of New Jersey and Madison,
New Jersey (New Jersey Public Power),
and Basin Electric), some retail
providers (Direct Energy), and suppliers
(the Electric Power Supply Association

57 CAISO March 29, 2010 Comments at 10-11 and
PJM Tariff at Sixth Revised Sheet No. 523G.

58 Midwest ISO March 29, 2010 Comments at 6
and Exhibit IA (ISO New England Financial
Assurance Policy) of ISO New England Inc.
Transmission, Markets and Services Tariff.

59 NYISO March 29, 2010 Comments at 10.

60 The Northeast ISOs refer to joint comments
filed by ISO-NE, PJM, and NYISO.


http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
http://www.pjm.com/~/media/committees-groups/committees/mc/20080626/20080626-item-03d-crmsc-market-reform-credit-recommendations.ashx
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(EPSA)). While they support the
proposed limit on unsecured credit,
New Jersey Public Power state that there
may come a time when a $50 million
cap is not adequate and preventing full
participation in PJM markets so the
Commission should provide flexibility
to allow municipal utility participation
without such an unsecured credit cap.6?
One party, DC Energy, does not believe
that the use of unsecured credit should
be allowed in any market. Powerex
suggests that, not only should the
Commission adopt a $50 million limit
on the use of unsecured credit, the
Commission should attempt to
determine if the amount could be
further reduced as a consequence of a
minimum standard on billing periods.62
The National Rural Electric Cooperative
Association (NRECA) specifically does
not oppose the proposed limit on
unsecured credit. Hess Corporation
(Hess) states that the limit of unsecured
credit should be no more than $50
million and should apply to all market
participants.

42. The CPUC asserted that the
Commission should not arbitrarily limit
unsecured credit. To the extent the
Commission decides to limit unsecured
credit, CPUC suggests limiting
unsecured credit to a level that
corresponds to the settlement cycle.63
When determining the amount of
unsecured credit for a given entity, the
CPUC recommends using a process
which is based on a consistent,
systematic, and non-discriminatory
approach. The CPUC states that market
participants with higher credit ratings
should be allowed to have higher
unsecured credit.54

43. A number of commenters support
the continued use of unsecured credit,
and state that the Commission should
allow each ISO/RTO, through the
stakeholder process, to determine a
formula or method to limit the amount
of unsecured credit.55 EEI states that the
Commission should require the ISO/
RTO to justify the maximum amount of
unsecured credit that the ISO/RTO
permits to any participants using a
formula. Morgan Stanley states that
credit should be extended based upon
an application of objective financial
criteria to evaluate carrying capacity
and default probabilities.66
Consolidated Edison Solutions states
that a national cap would not recognize

61 New Jersey Public Power Comments at 10.

62 Powerex March 29, 2010 Comments at 7—8.

63 CPUC March 29, 2010 Comments at 3.

64]d. at 3—4.

65 AMP, APPA, CES, EEI, MSCG, NIPSCO, SPP,
Midwest TDUs, and Wisconsin parties.

66 NSCG March 29, 2010 Comments at 4.

the creditworthiness of financially
strong companies and may set the level
too low for regions with high energy
costs.8”7 APPA believes that each RTO
should tailor their credit policies to take
into account the respective financial
strengths and business models of the
various market participants.68

44. Similarly, Consumers Energy
indicates that a uniform $50 million cap
would be an illusory goal given the
differing methods for analyzing credit in
the ISOs/RTOs.

b. Aggregate Corporate Family Cap

45. Most parties also support an
aggregate family cap but debate whether
it should be mandated by the
Commission or determined by each ISO/
RTO through a stakeholder process. The
Northeast ISOs argue that, due to
regional variations, market operators
should have flexibility in determining
the appropriate level of any aggregate
corporate cap.59 Basin Electric agrees
with this approach, but argues that the
criteria should be consistently
applied.”0

46. NRECA indicates it does not
oppose an aggregate cap on corporate
families and suggests an unsecured
credit limit of $100 million per
corporate family.7? Shell Energy, on the
other hand, agrees with the proposal to
have an aggregate corporate cap but
suggests that it be the same as the $50
million cap suggested in the NOPR for
an individual participant.?2

47. Morgan Stanley opposes an
aggregate cap and further urges the
Commission to explicitly mandate that,
in determining how much credit to
extend to a market participant, the ISOs
and RTOs consider the parent company
guarantees of a market participant’s
market activity.73 EPSA states that an
aggregate cap does not make sense for a
holding company that holds both
regulated utility subsidiaries and
unregulated market participants.”* San
Diego Gas & Electric (SDG&E) also
opposes an aggregate cap, stating that it
is both unnecessary in California and
would frustrate the CPUC affiliate
transaction rules, which “requires that a
parent backing its affiliates be subject to

67 Consolidated Edison Solutions March 29, 2010
Comments at 4.

68 APPA March 29, 2010 Comments at 4.

69 Northeast ISOs March 29, 2010 Comments at 6—

70 Basin Electric March 29, 2010 Comments at 3.

71INRECA March 29, 2010 Comments at 11.

72 Shell Energy March 29, 2010 Comments at 7.

73 Morgan Stanley March 29, 2010 Comments at
4-5.

74 EPSA March 29, 2010 Comments at 7.

a $50 million maximum unsecured
credit limit.” 75

c. Different Cap for Markets of Different
Size

48. In the NOPR, the Commission
asked whether the caps on unsecured
credit should differ as a result of
differing market size. BP Energy
specifically notes that the size of the
market should make a difference in
terms of the amount of unsecured credit
allowed and that the Commission
should not mandate a particular
amount. MidAmerican agrees and states
that any limit should be formulaic.
Mirant favors avoiding a “one size fits
all” approach to setting unsecured credit
limits. PSEG suggests that the cap
should be based upon the risk of each
individual market participant and
factors unique to each ISO/RTO.
Consequently, PSEG argues, this issue is
best left to each ISO/RTO and its
stakeholders.

2. Commission Determination

49. The Commission adopts the NOPR
proposal to require each ISO and RTO
to revise its tariff provisions to reduce
the extension of unsecured credit to no
more than $50 million per market
participant.

50. The Commission is concerned that
RTOs and ISOs, even after analyzing the
creditworthiness of market participants,
have allowed large amounts of
unsecured credit in their markets
(during the financial crisis in fall 2008,
ranging from 50 to 80 percent). The
Commission recognizes that unsecured
credit may provide increased liquidity
in the organized wholesale electric
markets and is only extended after the
ISO/RTO has performed a credit
analysis of the market participant
receiving the unsecured credit.
However, the Commission is concerned
that the assumptions upon which any
credit analysis is made can change
rapidly. For instance, Lehman Brothers
was rated as “investment grade” by all
ratings agencies on Friday, September
12, 2008, only to file for bankruptcy on
Monday, September 15, 2008.7¢ The
Commission considered several factors,
as well as the comments, in establishing
the $50 million cap on unsecured credit
per market participant. We note that
CAISO and PJM have adopted a $50

75 SDG&E March 29, 2010 Comments at 4.

76 While Lehman Brothers was not itself a public
utility, it was in many ways no different from other
financial institutions that are or are affiliated with
public utilities. In a June 17, 2009 email to market
participants, PJM indicated that Lehman Brothers
Commodity Services, Inc., defaulted on $18.1
million in obligations to PJM. http://
www.pjm.com//media/about-pjm/member-services/
default-notification/Ibcs-default-update.ashx.


http://www.pjm.com//media/about-pjm/member-services/default-notification/lbcs-default-update.ashx
http://www.pjm.com//media/about-pjm/member-services/default-notification/lbcs-default-update.ashx
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million cap on unsecured credit for a
single market participant, indicating
that this level has already been accepted
and incorporated into the business
practices of market participants
throughout the country. Most
importantly, based on experience with
past defaults, we are persuaded that the
organized wholesale electric markets
could withstand a default of this
magnitude by a single market
participant.’” The Commission further
believes that this cap on unsecured
credit per market participant balances
the interests of market participants by
not raising costs by an unreasonable
amount while still protecting the
markets and their participants from
unacceptable disruption.

51. Moreover, as noted in the NOPR,
as the timeframe of settlement shrinks,
so does the amount of unsecured credit
that a participant may need. This is
because the number of outstanding
transactions and the size of the amounts
outstanding become smaller, thus
minimizing the credit exposure to any
market participant.”8 Reducing the
amount of unsecured credit extended
before there is a crisis, combined with
a shortened settlement cycle, should
reduce the risk of a mutualized default
and any potential market disruption.

52. As discussed earlier, the
Commission must balance the needs of
market liquidity with overall risk. To
achieve this balance, the Commission
directs each ISO and RTO to submit a
compliance filing that includes tariff
revisions to establish a limit on
unsecured credit of no more than $50
million per market participant. This
compliance filing must be submitted by
June 30, 2011, and the tariff revisions
will take effect October 1, 2011. In
response to commenters who argue that
markets that are a different size should
have different caps on unsecured credit,
we note that the $50 million limit on
unsecured credit is a ceiling, not a
mandated amount. Any organized
wholesale electric market may establish
a lower limit, either for individual
market participants or based on the
market administrator’s credit analysis of
a particular market participant.

77 To date, the Power Edge LLC default of $51.7
million in PJM was the most significant in total
value in an organized wholesale electric market.
PJM Interconnection, L.L.C. v. Accord Energy, LLC,
127 FERC q 61,007, Enforcement Staff Report at 1
n.5 (2009).

78 NOPR, FERC Stats. & Regs. 32,651 at P 17
(citing California Independent System Operator
Corp., 129 FERC 761,142 at P 14 (2009) (adopting
limit of $50 million of unsecured credit per market
participant); PJM Interconnection, L.L.C., 127 FERC
161,017 at P 5 (2009) (adopting limit of $50 million
for a member company and $150 million for an
affiliated group)).

53. The Commission further
establishes, for each organized
wholesale electric market, a maximum
level of $100 million of unsecured
credit for all entities within a corporate
family. This level would allow multiple
market participants within one
corporate family to each have access to
a significant level of unsecured credit,
up to $50 million in each organized
wholesale electric market as indicated
above, to conduct business. Adoption of
an overall corporate family cap of $100
million of unsecured credit in each
organized wholesale electric market
reflects our experience in the RTO and
ISO markets where many entities have
multiple subsidiary companies
operating in the same market. By
implementing a cap on a corporate
family, the Commission avoids a
scenario in which multiple market
participants within one corporate family
have $50 million in unsecured credit
per participant, and a bankruptcy of the
entire corporate family results in a
significant default in an organized
wholesale electric market.”9 As
indicated by Mr. Duane’s testimony at
the technical conference, a default of
$100 million in an organized wholesale
electric market would be significant,
even in a market the size of PJM.
Moreover, we believe that this level of
unsecured credit strikes a balance by
not raising costs for market participants
by an unreasonable amount while still
protecting the markets and their
participants from unacceptable
disruption.

54. The Commission thus directs each
ISO and RTO to submit a compliance
filing that includes tariff revisions to
establish an aggregate cap on unsecured
credit per corporate family of no more
than $100 million. This compliance
filing likewise must be submitted by
June 30, 2011, and the tariff revisions
will take effect October 1, 2011. Similar
to the cap on individual market
participants, each ISO or RTO may
establish a lower level for the aggregate
cap.

ES. The Commission views the limits
as an upper ceiling or limit which will
allow for varied amounts below the $50
million and $100 million thresholds.
The Commission agrees that limits
below the Commission-prescribed levels
can be set depending on relative market

79 For instance, Lehman Brothers declared
bankruptcy as a corporate family, disrupting the
financial markets. See Report of Anton R. Valukas,
Examiner, submitted in In re Lehman Brothers
Holdings Inc., et al., (Bankr. S.D.N.Y., Mar. 11,
2010), found at: http://lehmanreport.jenner.com/
VOLUME%201.pdf. A similar default by a market
participant could result in a significant disruption
in an organized wholesale electric market.

size, the price of energy, the number of
megawatt hours, and the size and
number of the members, for example.

56. The Commission also believes that
the contention of Morgan Stanley, that
ISOs and RTOs should explicitly
consider parent guarantees in their
evaluation of credit, is contrary to the
point of this rulemaking. Parent
guarantees are simply another form of
unsecured credit that will not
necessarily protect a market from
default by market participants if the
parent company experiences financial
distress, and the Commission directs
ISOs and RTOs to not take them into
account in establishing the appropriate
level of unsecured credit for a market
participant or aggregate cap.

57. The Commission further disagrees
that an aggregate cap is not needed in
a corporate family structure that has
both unregulated entities and regulated
utilities. Regulated entities, even those
with cost-of-service rates, do not
necessarily have a revenue stream
guaranteed to cover wholesale market
costs, and thus should not be assumed
to be without risk of default.

C. Elimination of Unsecured Credit for
Financial Transmission Rights Markets

58. The proposal to eliminate the
allocation of unsecured credit in FTR
markets or their equivalent is based on
the unique nature of FTRs.80 The value
of the FTR can vary widely over very
short periods of time. Further, owing to
the relationship to the physical state of
the electric grid, the state of which is
known to all market participants, there
are few if any participants who would
be willing to “step into” the shoes of a
party that is nearing default as a FTR
position deteriorates financially. FTR
markets entail obligations that are
normally active over a long period of
time, often a year or more, and their
potential change in value over this time
frame is quite large.

59. The value of so-called “prevailing
flow” FTRs 81 are generally predictable
when there are no substantial changes
in fuel prices or the physical state of the
electric grid. However, outages on the
transmission system and substantial
changes in fuel prices can cause

80 A firm transmission right or FTR is a “financial
instrument[] used to hedge the risk of transmission
congestion by entitling the holders of [this]
instrument[] to compensation for transmission
congestion charges.” PIM Interconnection, LLC, 127
FERC { 61,025, at P 2 (2009).

81 A “prevailing flow” FTR is one in which the
historic movement of power from a lower priced
area to a higher priced area occurs under normal
transmission system operation. This is normally
defined over a period of years by the ISO/RTO and
may reflect contractual obligations that predate ISO
or RTO establishment.
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unforeseen flow patterns and result in a
rapid and dramatic drop in the value of
an FTR position.82 For example, a large
transformer or major transmission line
can fail, thus changing flows of
electricity and causing increased
congestion in other areas. This will
happen nearly instantaneously and the
effect on the flows of electricity will
remain in effect for whatever period of
time it takes to repair or replace the
equipment. In some cases, this could be
months or longer. Thus the use of
unsecured credit in a market with risk
that is difficult to quantify can lead to
unforeseen and substantial costs in the
event of a default.

60. In the NOPR, the Commission
proposed to revise its regulations to
require that each RTO and ISO include
in the credit provisions of its tariff
provisions that eliminate unsecured
credit in financial transmission rights
markets.

1. Comments

61. The response to the Commission’s
proposal to eliminate the use of
unsecured credit in FTR markets is
mixed. Parties that support the proposal
include SPP, Basin Electric, the
Organization of Midwest ISO States
(OMS), Calpine, Citigroup, DC Energy,
Dominion, Shell Energy, the Northeast
1SOs, the New York Transmission
Owners (NYTO), National Energy
Marketers Association (NEMA), and J.P.
Morgan.83

62. NYISO states general support for
the elimination of unsecured credit for
its TCC 84 market but argues that the
Commission should clarify that those
holding “fixed price” TCCs should be
exempt.85 Similarly, CAISO states that it
supports the elimination of unsecured
credit for FTRs, but asserts that a variety
of specific practices would meet this
requirement.8% CAISO allows netting of

82 Djvision of Market Oversight, Federal Energy
Regulatory Comm’n, 2009 State of the Markets
Report at 20 (April 15, 2010), available at http://
www.ferc.gov/market-oversight/st-mkt-ovr/som-rpt-
2009.pdf.

83 SPP March 29, 2010 Comments at 5-6; Basin
Electric March 29, 2010 Comments at 4; OMS
March 29, 2010 Comments at 3; Calpine March 29,
2010 Comments at 7; Citigroup March 29, 2010
Comments at 4; DC Energy March 29, 2010
Comments at 9; Dominion March 29, 2010
Comments at 7; Shell Energy March 29, 2010
Comments at 6; Northeast ISOs March 29, 2010
Comments at 7; NYTO March 29, 2010 Comments
at 8; NEMA March 29, 2010 Comments at 6; and
J.P. Morgan March 29, 2010 Comments at 10.

84 A fixed-price TCC is a series of TCCs, each with
a duration of one year, renewed annually for a
period of at least five years at a fixed price that is
obtained through the conversion of expired or
expiring Existing Transmission Agreements. NYISO
OATT, Section 1.6 Definitions—F. These are legacy
obligations that predate the ISO.

85NYISO March 29, 2010 Comments at 12—13.

86 CAISO March 29, 2010 Comments at 12-14.

collateral posted for their equivalent
FTR market participation and the
auction of these rights, which CAISO
suggests eases capital burdens while
mitigating risk. Additionally, CAISO
does not distinguish between credit for
their FTR equivalent market and all
other markets. Consequently, collateral
posted for all markets can effectively be
used interchangeably.

63. The CPUC advises against
elimination of unsecured credit in FTRs
because load serving entities (LSE) use
FTRs for hedging congestion risk on
behalf of consumers, and elimination of
unsecured credit in FTRs could result in
higher costs passed on to ratepayers.8?

64. Joint Commenters,38 Wisconsin
Public Service Corporation and Upper
Peninsula Power Company (Wisconsin
Parties), and the Edison Electric
Institute (EEI) state that risks associated
with FTRs are not addressed by simply
requiring FTR market participants to be
fully collateralized. The Joint
Commenters suggest that the
Commission should instead direct the
ISOs and RTOs to work together to
develop a set of “Best Practices” for
valuing FTRs and, to the extent
possible, standardize valuation
methodologies across ISOs and RTOs.89
Similarly, EEI states that the
Commission should require ISOs and
RTOs to reassess their methodology for
valuing FTRs and report back to the
Commission in one year.9° The
Wisconsin Parties do not take a position
with regard to the issue but note that the
real credit issue relates to calculating
the FTRs’ future value and the resulting
future liability exposure.91

65. Similarly, MidAmerican and
PSEG state that the NOPR proposal to
eliminate unsecured credit in FTR
markets is misguided because it does
not address valuation of FTRs.
MidAmerican states that, if the
Commission is intent on eliminating
unsecured credit for FTRs, it should
require each ISO/RTO to allow a market
participant to offer the ISO/RTO a
security interest in receivables from
non-FTR market activities as an
acceptable form of collateral for FTR
market activity.92

66. SDG&E also states that eliminating
unsecured credit in the FTR market will
require even LSEs to post collateral

87 CPUC March 29, 2010 Comments at 4.

88 Joint Commenters include Constellation Energy
Commodities Group, Inc., Constellation
NewEnergy, Inc., and Integrys Energy Services, Inc.

89Joint Commenters March 29, 2010 Comments at
12.

90 EEI March 29, 2010 Comments at 11.

91 Wisconsin Parties March 29, 2010 Comments at
6-7.

92 MidAmerican March 29, 2010 Comments at 7.

which increases costs. SDG&E argues in
favor of allowing such entities to be
exempt from the prohibition on
unsecured credit in FTRs and adds that
CAISO should provide for a transparent
mechanism to calculate collateral for
FTR positions on a daily or weekly
basis.93

67. Midwest ISO states that the
Commission should avoid applying the
same approach to all market
participants, regardless of their business
model. APPA also opposes any
standardized Commission action in this
regard, arguing that elimination of
unsecured credit for LSEs holding FTRs
could deal a fatal blow to the ability of
public power systems to secure long-
term FTRs. However, APPA favors FTR
collateral requirements for RTO market
participants that are not participating in
FTR markets to hedge congestion
associated with physical transmission
service taken to serve their loads, but
instead are doing so for speculative
reasons,%4

68. First Energy, EMCOS, IMEA,
Midwest TDUs, NRECA, NYAPP, NCPA,
Western, CPUC, MSCG, MidAmerican,
PSEG, and SCE oppose the
Commission’s proposal to eliminate
unsecured credit in the FTR markets.
First Energy Service Company (First
Energy) argues that defaults that
occurred in the PJM market in December
2007 were not due to the use of
unsecured credit, but rather the abuse of
FTR markets.95 First Energy
recommends that the Commission not
eliminate unsecured credit, but instead
use independent market monitors that
are in place in each ISO/RTO, in
addition to the enforcement capabilities
granted to the Commission in the
Energy Policy Act of 2005, to ensure
that no market manipulation is taking
place.96 MidAmerican and the PSEG
state that the Commission’s proposal is
misguided and should be abandoned
because it fails to address the most
important underlying issue with respect
to FTRs, which is one of valuation.®” In
addition, Midwest TDUs, NRECA,
NYAPP, and NCPA state that the
elimination of unsecured credit for
FTRs could create unnecessary
collateral obligations on LSEs.98

69. Some parties such as Northern
Indiana Public Service Company

93 SDG&E March 29, 2010 Comments at 3—4.

94 APPA March 29, 2010 Comments at 6.

95 First Energy March 29, 2010 Comments at 3.

9% Id. at 5.

97 MidAmerican March 29, 2010 Comments at
6-7; PSEG March 29, 2010 Comments at 12.

98 Midwest TDUs March 29, 2010 Comments at
13—14; NRECA March 29, 2010 Comments at 13;
NYAPP March 29, 2010 Comments at 12; NCPA
March 29, 2010 Comments at 6-7, 9.
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(NIPSCO), and Xcel Energy Services
(Xcel) did not oppose elimination of
unsecured credit for FTR markets per se.
NIPSCO and Xcel suggested that a
stakeholder process develop an
unsecured credit policy appropriate to
each ISO/RTO.99

2. Commission Determination

70. The Commission adopts the NOPR
proposal to eliminate unsecured credit
for FTR positions. The Commission
understands the value that FTR markets
provide to market participants that need
to hedge congestion risk. Nevertheless,
the risk associated with the potentially
rapidly changing value of FTRs warrants
adoption of risk management measures,
including the elimination of unsecured
credit. Because financial transmission
rights have a longer-dated obligation to
perform which can run from a month to
a year or more, they have unique risks
that distinguish them from other
wholesale electric markets, and the
value of a financial transmission right
depends on unforeseeable events,
including unplanned outages and
unanticipated weather conditions.100
Moreover, financial transmission rights
are relatively illiquid, adding to the
inherent risk in their valuation.10?

71. For example, PJM suffered a
significant default in December 2007 in
its FTR market 192 and moved to
eliminate the use of unsecured credit in
that market due to its risk.103 That
default illustrates the unique risk of
FTRs. Given a change in market
conditions, a set of FTR positions
became highly unprofitable. Because
FTR obligations cannot be terminated
prior to the expiration of the contract,
from one month to several years, losses
can mount to the point that the FTR
holder goes bankrupt.

72. It is difficult to quantify, and
therefore limit, the risks inherent in FTR
markets, as evidence by the substantial
difference between FTR auction values
and realized day ahead congestion value
experienced over the past few years.104

99 NIPSCO March 29, 2010 Comments at 6; Xcel
March 29, 2010 Comments at 12.

100 For a financial transmission right, an
unexpected outage can cause unforeseen congestion
or movement in flows and the resulting charges or
credits can swing very substantially either way.

101 PJM Interconnection, L.L.C., 127 FERC
161,017 at P 36.

102 PIM Interconnection, L.L.C., 122 FERC
161,279 at P 26 n.10 (2008) (citing defaults by
Excel and Power Edge in PJM’s financial
transmission rights market).

103 PJM Interconnection, L.L.C., 127 FERC
161,017 at P 8, 36.

104]n 2008, dramatic changes in fuel prices at
mid-year led to FTR values that differed
dramatically from realized day-ahead congestion
values. Division of Market Oversight, Federal
Energy Regulatory Comm’n, 2008 State of the

For instance, the outage of a transformer
at a key node in a network system
during a peak season can have
enormous financial consequences. Such
an outage may be prolonged because
replacement parts are expensive and not
standardized, and thus not likely to be
readily available. Under such
circumstances, FTRs that had been
“prevailing flow” or “in the money” may
suddenly be counter-flow during an
entire peak season or longer with costs
that continue to widen depending on
usage, flows, temperature and other
factors. Because FTR market
participants are all aware of large
transmission events affecting FTR
values, an FTR that is suddenly “out of
the money” will be difficult to sell or
liquidate. Thus the owner can be stuck
with a financial position that continues
to be a burden and that could force a
large default. While elimination of
unsecured credit may not necessarily
have prevented previous defaults,
requiring collateral to support all FTR
transactions, rather than continued
reliance on unsecured credit, will
reduce the risk, and resulting costs, of
defaults that are mutualized across all
market participants.

73. As for the assertion of the CPUC
that the elimination of unsecured credit
should be avoided as it will raise the
costs of LSEs who use FTRs for hedging
congestion risk, the Commission
acknowledges this possibility. However,
as discussed above, even LSEs using
FTRs to hedge costs are not without
risk. Further, just as there are costs
associated with the reduction of
unsecured credit in energy transactions,
the overall savings to all parties can be
significant. The Commission is
persuaded that the benefits of the
elimination of unsecured credit over the
long term, through reducing risk and
minimizing the effect of defaults that
would be socialized among all market
participants, will compensate all parties
for the short-term costs of fully securing
FTR transactions.105

74. As for those that argue against a
uniform, nationwide prohibition on the
use of unsecured credit in FTR markets,
the Commission notes that there has
been no evidence to suggest that the
generation mix or transmission system

Markets Report at 18 (2009), available at http://
www.ferc.gov/market-oversight/st-mkt-ovr/2008-
som-final.pdf. In 2009, changes in demand similarly
led to divergence of FTR values and day-ahead
congestion values. Division of Market Oversight,
Federal Energy Regulatory Comm’n, 2009 State of
the Markets Report at 20 (April 15, 2010), available
at http://www.ferc.gov/market-oversight/st-mkt-ovr/
som-rpt-2009.pdf.

105 PJM Interconnection, L.L.C., 131 FERC
161,017 at P 31-34, order on reh’g, 132 FERC
q 61,180 (2010).

of any particular ISO or RTO is
inherently unique in its physical
performance or equipment that would
allow it to avoid the risks discussed
above. In response to those that argue
that the nature of the participants and
their business model should exempt
those participants from this aspect of
the Final Rule, the Commission
addresses this issue below.

75. Thus, the Commission directs
each ISO and RTO to submit a
compliance filing that includes tariff
revisions to eliminate the use of
unsecured credit in its FTR, or FTR-
equivalent, markets. This compliance
filing must be submitted by June 30,
2011, and the tariff revisions will take
effect October 1, 2011.

76. The Commission acknowledges
the parties that suggest that valuation of
FTRs is important to protecting against
the risk to participants associated with
possible defaults. While the
Commission agrees that ISOs and RTOs
may face challenges in valuing FTRs,
those comments are beyond the scope of
this rulemaking proceeding.

77. The Commission disagrees with
commenters that assert that LSEs using
FTRs to hedge for congestion should be
exempt from the prohibition on the use
of unsecured credit in the FTR market.
Even an LSE with generation backing
the FTR may encounter changes in the
system that outstrip (perhaps
substantially outstrip) the hedge, as in
the transmission outage example used
above. Similarly, municipal utilities that
hold an FTR position can find that their
position is “out of the money” due to an
unforeseen, but large, transmission
outage. The Commission also notes that
low risk activities may be subject to
lower security and collateral
requirements for FTR positions. Thus, if
LSEs, municipal utilities and other
entities are engaged in “low-risk”
transactions in the FTR markets, then
this lower risk will be reflected in the
credit analysis done by the market
administrator in setting security and
collateral requirements for their
transactions in the FTR market, in
contrast to higher requirements that may
be established for those engaged in high-
risk speculative transactions.

78. The Commission also disagrees
with the assertion of CAISO and Mid-
American that “netting” of credit
requirements between FTR and non-
FTR activity should be allowed.
Intermingling credit for these distinctly
different markets would defeat the
purpose of the Commission’s attempt to
reduce market-disrupting risk. Such a
practice could lead to reduction in the
daily market activity, for example, to
engage in more speculative activity in


http://www.ferc.gov/market-oversight/st-mkt-ovr/2008-som-final.pdf
http://www.ferc.gov/market-oversight/st-mkt-ovr/2008-som-final.pdf
http://www.ferc.gov/market-oversight/st-mkt-ovr/2008-som-final.pdf
http://www.ferc.gov/market-oversight/st-mkt-ovr/som-rpt-2009.pdf
http://www.ferc.gov/market-oversight/st-mkt-ovr/som-rpt-2009.pdf
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FTR markets. This would serve to have
the effect of “loosening” credit in an area
where the Commission desires to see
less risk.

79. Additionally, the Final Rule does
not provide exemptions for holders of
“fixed price TCCs,” or other products,
from the prohibition on the use of
unsecured credit in this market as they
may vary in value despite being called
“fixed price.”

D. Ability To Offset Market Obligations

80. In order to help market
participants manage their capital as
efficiently as possible, market
participants who are buying and selling
energy and other products to and from
the organized wholesale electric markets
seek to net those transactions against
each other for the purpose of
determining the collateral requirement,
thereby reducing the amount of
collateral that a market participant must
hold with the ISO/RTO. In this way, the
ISO/RTO can administer the market,
while imposing fewer demands on the
limited capital of its participants.

81. However, if a market participant
files for bankruptcy protection, it may
assert that the ability of the ISO/RTO to
offset accounts receivable against
accounts payable is not valid and seek
a claim to amounts owed to the market
participant by the ISO/RTO. To ensure
that ISOs/RTOs are not left owing the
market participant without the ability to
net amounts owed by the market
participant, there must be an adequate
legal basis to protect the ISOs/RTOs in
the bankruptcy context.

82. This concern provided the basis
for the Commission’s proposal in the
NOPR to clarify the ISO’s/RTO’s legal
status to take title to transactions,
thereby becoming the central
counterparty for transactions in an effort
to establish mutuality in the
transactions as legal support for set-off
in bankruptcy.

1. Comments

83. PJM supports the Commission’s
approach. Besides providing certainty,
PJM argues that credit clearing solutions
could provide attractive opportunities to
RTO market participants to optimize the
credit value of off-setting the positions
that these companies hold in different
market or trading environments,
including across several RTOs.106 In
addition, PJM argues that the
Commission’s approach is not without
precedent. In support, it notes that
Elexon, the company that serves the
balancing and settlement function in the
United Kingdom, created a wholly-

106 PJM March 29, 2010 Comments at 18—19.

owned subsidiary to act as the
counterparty to trading charge and
reconciliation charge transactions to
address the same type of mutuality
concern. PJM also states that ISO-NE
has effectively identified itself as
counterparty to FTR transactions that
are undertaken in its markets by
defining itself as a forward contract
merchant and/or swap participant
within the meaning of the Bankruptcy
Code.107

84. Similarly, CFTC staff believes that
the proposal would materially reduce
credit risk for ISOs and RTOs. CFTC
staff also states that it is unusual to rely
on credit arrangements that are not iron-
clad and that the legal theory
underlying Mirant’s claims is well-
known and easily available to any
similarly-situated debtor in the
future.108

85. J.P. Morgan supports the
Commission’s proposal because it will
provide an ability to manage defaults,
offset market obligations in instances of
bankruptcy, and minimize the collateral
requirements of market participants. J.P.
Morgan agrees with the Commission
that there is legitimate uncertainty as to
whether the netting provisions will
withstand a challenge in a bankruptcy
proceeding because of the ambiguity
related to the identity of the
counterparty. In addition, J.P. Morgan
notes that some ISOs and RTOs have
tried to address the concern by requiring
market participants to assign the ISO or
RTO a perfected security interest in the
receivables from the ISO or RTO.109 J.P,
Morgan is concerned that this approach
is a substantial administrative burden
that, if not executed flawlessly, might
not fully protect against the bankruptcy
of a market participant.

86. CCRO explains that it reviewed
this issue through a designated
subcommittee of member companies
that conducted a comprehensive study
on netting. It asserts that it is emerging
“best practice” in intra-ISO netting for
an ISO to create or designate a central
counterparty entity through which
market participants may execute
transactions. CCRO encourages the
Commission to formulate policy and
regulations which enable cost-effective
implementation of this best practice. In
addition, it encourages the Commission
to support innovations in netting
consistent with emerging best practice.

87. Many commenters voice strong
views in opposition to this proposal.
CAISO and Midwest ISO note that the

107 Id. at 10-11.
108 CFTC March 29, 2010 Comments at 2 n.7.

109 Midwest ISO has adopted an approach similar
to this, discussed below.

argument that transactions between a
market participant and ISO/RTO are not
mutual, and therefore cannot be set-off
in bankruptcy, has only been raised
once and that there may be reasons why
the argument has not been raised
again.110 They encourage consideration
of less burdensome alternatives.

88. Other commenters question
whether, absent steps taken in this
rulemaking, there will really be a
problem in upholding netting in the
bankruptcy context. For instance, Shell
Energy urges the Commission to more
clearly define the problem and that a
speculative problem is not an adequate
basis to change the fundamental nature
and role of an RTO.111 NRECA also
asserts that the bankruptcy set-off risk to
RTOs is largely hypothetical.
MidAmerican Energy concurs with the
joint comments of CAISO and Midwest
ISO and asserts that the Mirant
bankruptcy proceeding only marginally
supports the proposition that an ISO or
RTO may not be able to offset market
participant obligations due to lack of
mutuality.112

89. Dominion argues that the set-off
risk has not yet been demonstrated and
asserts that the proposal is
unreasonable.113 In addition, NYISO
states that it has found no case law
supporting the proposition that a
creditor must be a central counter-party
in a transaction to set-off payment
obligations.114 EPSA does not take a
position on the proposal and instead
asks the Commission to more clearly
define the problem that it is trying to
solve.

90. In contrast, NYISO argues that,
because ISO and RTO tariffs specifically
establish a contractual obligation of
payment to the ISO or RTO, a
bankruptcy court would likely allow an
ISO or RTO to set-off the obligations of
a market participant. Moreover, NYISO

110]n the NOPR, the Commission cited the Mirant
bankruptcy and resulting default in the CAISO
market as support for its proposal that ISOs/RTOs
clarify their ability to offset market obligations.
NOPR, FERC Stats. & Regs. 1 32,651 at P 24 (2010).
Mirant argued in bankruptcy that CAISO would not
be able to show the mutuality required to establish
a right of setoff under section 553 of the bankruptcy
code. Memorandum by Wachtell, Lipton, Rosen &
Katz to PJM regarding Setoffs and Credit Risk of
PJM in Member Bankruptcies at 10-11 (Mar. 17,
2008) (found on Sept. 7, 2010 at http://
www.pjm.com/~/media/committees-groups/
committees/crmsc/20080423/20080423-wachtell-
netting-memo.ashx). CAISO has since clarified that
Mirant settled with CAISO, thus no court ever ruled
on Mirant’s arguments. Joint Comments of CAISO
and Midwest ISO, March 15, 2010 Comments at 2—
3.

111 Shell Energy March 29, 2010 Comments at 8.

112 MidAmerican Energy March 29, 2010
Comments at 7-8.

113 Dominion March 29, 2010 Comments at 7—10.

114 NYISO March 29, 2010 Comments at 15.
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believes that a bankruptcy court may,
for policy reasons, defer to the
Commission-approved tariff provisions
of the ISO or RTO, or uphold ISO or
RTO netting under the doctrine of
recoupment,15 thereby circumventing a
challenge for mutuality.116

91. Many commenters argue that it
could increase costs, raise jurisdictional
concerns, and create legal issues and tax
implications. They recommend that the
Commission consider alternative
solutions, allowing ISOs and RTOs to
work through their stakeholder
processes, or requiring each ISO and
RTO to report back to the Commission
concerning their rights to net
transactions and what rights they would
assert in bankruptcy proceedings.

92. Six Cities urges the Commission to
not adopt the proposal because it could
increase the complexity of the
settlement process and potentially
create additional costly obligations and
liabilities for market operators that
market participants would have to pay.
Six Cities believes that other
mechanisms, such as net invoicing as
utilized by CAISO, can be used to
protect market participants.117

93. Citigroup agrees that netting, and
set-off in bankruptcy, is an important
tool for managing risk, but states that
the proposal presents many complex
issues related to netting, offsets, defaults
and bankruptcy that will be different for
each ISO and RTO. Citigroup states that
each ISO and RTO has its own unique
tariff terms and markets, thus
implementation would have to be
tailored to each market.118 Therefore,
Citigroup argues that each ISO and RTO
should consider these issues through its
stakeholder process. OMS is of two
minds on this issue in that it supports
the Commission’s desire to clarify the
legal foundation for the ISO/RTO to net,
but believes that it is important that the
proposal does not expose the ISOs and
RTOs to unforeseen ramifications, such

115 “In bankruptcy, both recoupment and setoff
are sometimes invoked as exceptions to the rule
that all unsecured creditors of a bankrupt stand on
equal footing for satisfaction. Recoupment or setoff
sometimes allows particular creditors preference
over others. Setoff is allowed in only very narrow
circumstances in bankruptcy. But a creditor
properly invoking the recoupment doctrine can
receive preferred treatment even though setoff
would not be permitted. A stated justification for
this is that when the creditor’s claim arises from the
same transaction as the debtor’s claim, it is
essentially a defense to the debtor’s claim against
the creditor rather than a mutual obligation, and
application of the limitations on setoff in
bankruptcy would be inequitable.” Newbery Corp.
v. Fireman’s Fund Ins. Co., 95 F.3d 1392, 1400 (9th
Cir. 1996) (quoting In re B & L Oil Co., 782 F.2d
155, 157 (10th Cir. 1986)).

116 NYISO March 29, 2010 Comments at 16—17.

117 Six Cities March 29, 2010 Comments at 6.

118 Gitigroup March 29, 2010 Comments at 5.

as increased liability or the incurrence
of additional obligations.119

2. Technical Conference

94. The Commission held a technical
conference to delve further into the
issues raised by its proposal. The
technical conference provided
additional evidence on the ISOs and
RTOs ability to net obligations and
conduct setoff in the bankruptcy
context. Mutuality was identified by
several participants as important in
allowing the ISOs and RTOs to perform
this vital function, who asserted that
mutuality was most easily achieved by
the market administrator “taking title” or
being the buyer to all sellers and seller
to all buyers in all transactions in the
market. Mr. Duane from PJM supported
the Commission’s proposal by stating:
“* * * the obvious and direct way to
establish mutuality is simply to be a
contract party to the transactions that
you're setting up.” 120 Mr. Duane further
stated: “I would regard the
Commission’s initiatives here as
overdue” and “the proposal here would
remove a real disability that is a cloud
over the enforcement of a broad set of
rights that the RTOs have in outside
forums, particularly beyond this
Commission.” 121 According to Mr.
Novikoff a “best practice” is “to create
mutuality by using a central
counterparty and have that counterparty
deal with all of the participants.” 122

95. However, the Midwest ISO
participant and the CAISO participant
represented two different ways in which
their organizations sought to deal with
the issue, as opposed to the PJM
proposal to change its tariff to allow an
entity to explicitly take title and act as
the central counterparty to achieve
mutuality.

96. At the technical conference, Mr.
Holstein of Midwest ISO discussed the
“first short-pay, then uplift” system used
by Midwest ISO, stating that it works
well and is revenue neutral in all
transactions. Mr. Holstein stated that, if
a market participant doesn’t pay a
charge that it owes, which is the net
charge of the invoice, Midwest ISO
short-pays the other market participants
who are net-owed funds in that billing
cycle, thus remaining revenue neutral
for that billing cycle. Midwest ISO later
makes up the difference by “uplifting”

119 OMS March 16, 2010 Comments at 4-5.

120 Testimony at Technical Conference on Credit
Reforms in Organized Wholesale Electric Markets,
Tr. 13:5-7 (May 11, 2010) (Mr. Vince Duane,
General Counsel and Vice President, PJM).

121 [d, at Tr. 15:25-16:1; 16:12—16 (Mr. Vince
Duane, General Counsel and Vice President, PJM).

122 [d, at Tr. 72:2—4; 72:15-16 (Mr. Harold S.
Novikoff, Esquire, Wachtell, Lipton, Rosen & Katz).

the default to all market participants,
that is, charging extra in the next billing
cycle and redistributing the proceeds to
those who were initially short-paid.123
Further, any party in Midwest ISO who
wishes to net their obligations across its
various markets (e.g., real time, day
ahead, reserves, etc.) must provide
Midwest ISO a security interest in these
transactions. By doing this, Midwest
ISO asserts that it is able to safely set
credit exposure to a net, rather than a
gross, obligation. Midwest ISO stated
that ten percent of its market
participants grant Midwest ISO a
security interest, but certain public
power entities are not able to use that
approach.124 During the technical
conference, participants noted the
difficulties raised by using the security
interest approach given that many
lending agreements prohibit granting
liens and some entities, such as
municipalities, cannot engage in such
practices.125 For these reasons
stakeholders in Midwest ISO decided
against mandatory requirements of
security interest and opted for voluntary
use of security interest.

97. Mr. Daniel Shonkwiler of CAISO
did not perceive a potential inability to
offset market participants’ claims and
obligations as a risk, because CAISO’s
ordinary monthly settlements involve
net invoices. Under CAISO’s tariff,
CAISO asserts that market participants
only have the right to receive the net
payment from CAISO for market sales,
with no competing claims and
obligations. CAISO indicates that a legal
issue arises where a market participant
fails to pay an invoice, but in a
subsequent month, has a payment due
back to it. In such a situation, CAISO
states that its tariff allows it to recoup
that later payment to pay the previous
month’s default. CAISO does not see a
material risk because it does not assume
a right to set-off when it is calculating
the amount of financial security
required. CAISO further states that its
market is not at risk because it ensures
that its market participants are
adequately secured; many market
participants are exclusively buyers or
sellers, and thus netting their invoices
would not reduce their exposure;
litigating the issue would be so
expensive as not to be worthwhile for a
market participant in bankruptcy; and
bankruptcy is rare in the CAISO

1231d. at Tr. 18:1-20:2 (May 11, 2010) (Mr.
Michael Holstein, Chief Financial Officer, Midwest
1S0).

124 [d. at Tr: 45:18—48:13.

125 [d. at Tr: 87: 6-25 (Mr. Stephen J. Dutton;
Barnes & Thornburg).
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market.126 CAISO’s method of “net
invoicing” characterizes a market
participant’s monthly bill as one
transaction with multiple line items.
One bankruptcy expert testified that
such a “tariff” approach to the problem
is weaker than the establishment of
mutuality and even weaker than the use
of “collateral” or security interest to
allow netting, and that a hostile
creditors committee would be unlikely
to agree to claims made on the basis of
a tariff, rather than established
mutuality.127

98. The Commission also invited
parties to submit further comment in
response to the issues discussed in the
technical conference.

3. Comments Submitted After the
Technical Conference

99. Several commenters assert that it
is unlikely that a bankruptcy court
would refuse an ISO/RTO’s netting a
market participant’s obligations and
therefore the Commission’s concern
does not justify the Commission’s
central counterparty proposal.128
Dominion states that CAISO has
identified a number of practical reasons
why the risk is minimal, such as that
many market participants are unlikely
to be in a position to use setoff because
they are not both a buyer and seller in
a given market. Dominion and SPP state
that most market participants that want
to continue to operate post-bankruptcy
require transmission service and
therefore will work with the ISO/RTO
during bankruptcy proceedings.
According to Midwest ISO, only an
estimated 20 percent of its market
participants are not dependent on
transmission service, and thus do not
net any transactions, and potentially
would challenge the ISO’s/RTO’s ability
to off-set. NYISO believes that its credit
exposure is limited because most market
participants in New York are not both
buyers and sellers of energy in NYISO-
administered markets.

100. CCRO acknowledges that a
market participant going into
bankruptcy and challenging the ISO’s/
RTO’s ability to net transactions is a low
probability event, but it argues that the
Commission cannot ignore such
potentially high risk events. However,
CAISO believes that the Commission
needs additional evidence regarding the
scope of the risk. CAISO suggests that

126 [d. at Tr: 21:22—26:14 (Mr. Daniel J.
Shonkwiler, Senior Counsel, CAISO).

127 [d. at Tr: 89: 1-25-90: 1-19 (Mr. Harold
Novikoff, Wachtell, Lipton, Rosen & Katz).

128 NYISO June 8, 2010 Comments at 11; CAISO
June 8, 2010 Comments at 5; Dominion June 8, 2010
Comments at 8; Midwest ISO June 8, 2010
Comments at 3.

the Commission first determine the
number of market participants that
likely would challenge set-off and then
gather historical data about the
difference between their net position
and gross credits. NYISO also questions
the scope of the risk, and asserts that it
would have sufficient collateral
available to recover the market
participant’s payment obligations to the
NYISO because it calculates distinct
credit requirements for each of its
markets without assuming that it will be
able to net across markets in a
bankruptcy proceeding. NYISO also
asserts that its tariff allows it to draw
from its pre-funded working capital
fund to facilitate timely payment to
market participants and maintain the
liquidity of the NYISO-administered
markets.

101. Many commenters argue that the
central counterparty approach does not
definitively eliminate the risk that a
bankruptcy court would refuse an ISO/
RTO’s netting obligations between the
ISO/RTO and the debtor market
participant. For instance, Eastern
Massachusetts, Dominion and NYISO
believe that a bankruptcy court that is
hostile to set-off would question
whether the ISO/RTO is the central
counterparty in form only and not
substance. NYISO explains that taking
title is just one factor that a bankruptcy
court may consider in determining
whether there is mutuality between the
ISO/RTO and the market participant.
NYISO points out that under PJM’s
proposal, PJM is only obligated to pay
market sellers to the extent of its
collections from market buyers. Thus,
NYISO argues that PJM may not truly be
taking on the debt obligation for market
purchases, but rather be acting as an
agent for many different buyers.
Although NYISO acknowledges that this
argument is unlikely to succeed, it
demonstrates that the risk is not
eliminated. In addition, Dominion
points to Midwest ISO’s argument that
the central counterparty model does not
defend against a challenge based on the
absence of mutuality in netting across
commodities and services. However,
bankruptcy counsel noted that there
would have to be a major change in case
law for a challenge to an identified
central counterparty to be successfully
upheld regarding its ability to set-off in
a bankruptcy.129

102. Numerous commenters oppose
the central counterparty proposal
because they believe that it will require
the ISOs/RTOs to expend significant
resources to implement it and may have

129 Id. at Tr: 101:1-12 (Mr. Harold Novikoff,
Wachtell, Lipton, Rosen & Katz).

negative consequences for the ISOs/
RTOs and their market participants.
According to Dominion, EPSA, Shell
Energy, and SPP, the proposal is not a
clarification in status, but instead is a
radical departure from the current
business model used for ISO/RTO
transactions. Shell Energy believes that,
as a result of the clarification, existing
ISOs/RTOs will be administrators only
and the new central counterparty will
be a new public utility that should be
treated similar to other public utilities.
Thus, Shell Energy argues that
implementing central counterparty
status will require a radical
restructuring of ISOs/RTOs.

103. As for potential consequences
and impacts on the ISOs/RTOs,
Constellation cites Midwest ISO’s Chief
Financial Officer’s comment that if an
ISO/RTO is the central counterparty to
energy market transactions, then its
revenue neutrality may be jeopardized
and liquidity and insolvency risk is
introduced to the market.130 Similarly,
EPSA states that Midwest ISO believes
that it would be obligated to pay for
defaults in the event other parties to the
transaction could not pay, and that an
event like this potentially could
bankrupt the ISO/RTO. Eastern
Massachusetts highlights CAISO’s
comments regarding the potential for
increased cost of credit used to fund
market operations.

104. CAISO also states that, by
becoming a central counterparty to
transactions within its market, it could
become a “point of regulation” under
greenhouse gas regulatory schemes.
CAISO states that the Air Resources
Board of California is regulating
greenhouse gas emissions which extend
to electricity produced and/or
consumed within California. CAISO is
concerned that if it is required to take
title to the transactions, it will be
subject to greenhouse gas regulations
with no ability to procure alternative,
non-carbon intensive fuels in the power
pool. In fact, CAISO states that such a
construct could provide an incentive for
electricity exporters into California to
dump the energy onto CAISO’s system
prior to entering California, so the
exporters would not be subject to the
greenhouse gas regulations. CAISO
further states that national clearing
could take place without ISOs and RTOs
becoming the counterparty to
transactions within their markets.131

105. Dominion, NYISO, Shell Energy
and SPP argue that the central
counterparty model potentially exposes
ISOs/RTOs to new requirements, risks

130 Constellation June 8, 2010 Comments at 4.
131 CAISO July 23, 2010 Comments at 6.
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and costs associated with complying
with generally acceptable accounting
principles requirements, loss of legal
status, indemnification, and tax
liability. They also believe that there
may be unintended consequences that
could cause significant harm, such as
the imposition of state and local sales
taxes on ISOs/RTOs, implications
regarding the independence of an ISO/
RTO, regulatory uncertainty resulting
from potential multi-agency
jurisdictional oversight of ISOs/RTOs,
negative impacts on financing options,
and increases in financing costs. In light
of these uncertainties, Constellation
argues that the Commission should
develop a full record, particularly
regarding the consequences for ISOs/
RTOs.

106. PG&E also believes that CAISO
already is considering and
implementing numerous changes and
improvements to its tariffs and markets
and therefore does not have sufficient
time to undertake additional effort.

107. Eastern Massachusetts argues
that the central counterparty proposal
could result in interference with the
ability of eligible municipal market
participants to continue existing tax
exempt financing or to use such
financing to expand productive assets.
Although NEPOOL does not take a
formal position in its comments, it also
believes that the central counterparty
proposal could have profound and
unintended consequences on market
participants. SPP is concerned that, if
the ISOs/RTOs operate as
clearinghouses, then market participants
such as cooperatives or municipalities
will be unable to meet credit
requirements.

108. CCRO generally supports the
Commission’s proposal and believes
that any approved procedure should be
standardized across the ISOs/RTOs to
the extent practical. CCRO also
encourages the Commission to adopt
rules that do not deter the development
of innovations that can further limit
credit exposure, such as the advent of
netting of transactions across all the
ISOs/RTOs and the over-the-counter
markets.

109. Some commenters argue that
there are less costly approaches that
ISOs/RTOs can employ to address the
Commission’s concerns without
adopting the central counterparty
proposal.132

110. Eastern Massachusetts argues
that other changes in credit policies
proposed under the NOPR may reduce
the magnitude of any potential exposure
without any need to adopt a central

132 CAISO June 8, 2010 Comments at 6—7.

counterparty provision. Dominion and
Midwest ISO believe the risk has been
significantly mitigated by other risk
management tools that ISOs/RTOs
already have implemented, including
shorter settlement periods. Dominion
urges the Commission to fine tune these
tools before making any radical changes
to the ISO/RTO structure. Along those
lines, Shell Energy argues that the better
solution is to rely on a combination of

a cap on unsecured credit and a seven-
day billing cycle.

111. Other comments identify
different approaches to addressing the
Commission’s concerns. EPSA believes
that, in addition to the central
counterparty proposal, there are two
other possible solutions, including
creating a collateral arrangement that
will reach the same economic result and
rewriting tariffs so that they establish a
net obligation, rather than a gross
obligation. EPSA argues that the
Commission either should conduct a
more thorough exploration of these
three options or allow each ISO/RTO to
work with its stakeholders to create a
regionally tailored solution.

112. CAISO, NYISO, and SPP also
point to Midwest ISO’s voluntary
security interest approach as an
alternative to the central counterparty
approach. Although CAISO believes that
Midwest ISO’s approach is less costly
and simpler to implement, it also
believes it would require a long lead
time to facilitate discussions between
market participants and their lenders.
SPP notes concerns with the security
interest approach, because it may be
difficult for most market participants to
supply such a security interest due to
existing financing arrangements and the
burden of perfecting a security interest.

113. Dominion argues that it may not
be necessary to amend ISO/RTO tariffs
because there are existing defenses of
netting under the current ISO/RTO
structure that moot the need for the
NOPR proposal. For instance, SPP notes
that a bankruptcy court may be hesitant
to set aside a Commission-approved
tariff that requires payment netting or
set-off. Dominion points to Midwest
ISO’s and NYISO’s comments that the
tariff, which market participants agree
to be bound by, satisfies the mutuality
of party requirement.

114. NYISO also argues that its
existing tariff may provide sufficient
protection in the event a market
participant raises the mutuality
argument. According to NYISO and
SPP, the commercial relationship
between ISOs/RTOs and their market
participants is distinguishable from the
typical scenarios in which parties have
successfully challenged setoff rights in a

bankruptcy proceeding. According to
NYISO, the important distinction is that
the net obligations are between NYISO
and a specific debtor market participant
directly and NYISO is acting in the
same capacity on both sides of market
transactions.

115. As an alternative to seeking setoff
in bankruptcy, CAISO, NYISO and SPP
believe that a bankruptcy court likely
would allow it to net obligations under
the equitable defense of recoupment.
According to NYISO, a bankruptcy court
would likely uphold the NYISO’s right
to recoupment within each market
because it would be inequitable for a
market participant to benefit from its
participation in a single market without
also having to meet its obligations
related to its transactions in that market.

4. Commission Determination

116. Organized wholesale electric
markets typically arrange for settlement
and netting of transactions entered into
between market participants and the
market administrator, but do not take
title to the underlying contract position
of a participant at the time of settlement.
The Commission is concerned that, if a
market participant files for bankruptcy
protection, it may argue against setting-
off amounts owed against amounts to be
paid to an ISO or RTO, which could
lead to a larger default in the market
that must be socialized among all other
participants. The Commission supports
netting, which allows ISOs and RTOs to
collect less collateral from market
participants,33 but netting must be
established in a way that helps ensure
that market participants are protected
from a substantial default should a
participant file for bankruptcy
protection.

117. While the Commission, in
response to what it still considers to be
a legitimate concern, originally
proposed requiring ISOs and RTOs to
establish themselves as the central
counterparty to transactions with
market participants, the Commission is
open to considering other solutions to
this concern. The Commission directs
each ISO and RTO to submit a
compliance filing that includes tariff
revisions to include one of the following
options:

e Establish a central counterparty as
discussed above.

¢ Require market participants to
provide a security interest in their
transactions in order to establish
collateral requirements based on net
exposure.

133 Policy Statement, 109 FERC { 61,186 at P 29.
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e Propose another alternative, which
provides the same degree of protection
as the two above-mentioned methods.

¢ Choose none of the three above
alternatives, and instead establish credit
requirements for market participants
based on their gross obligations.

118. This compliance filing must be
submitted by June 30, 2011, with the
tariff revisions to take effect October 1,
2011.

119. Evidence put before the
Commission has demonstrated the need
for establishing better protection against
loss due to bankruptcy of a market
participant. Allowing netting without
adequate protection could pose a risk to
the ISO and RTO markets and
particularly their participants who
would be assessed any shortfall. The
ability for an ISO or RTO to net amounts
owed to and owed by a market
participant that has filed for bankruptcy
protection is not clear. At the technical
conference, Mr. Novikoff testified that
“bankruptcy courts are quite hostile to
setoff.” 134 The Commission also notes
that a recent court decision affirmed a
bankruptcy court’s finding that, “the
mutuality required by Section 553,
‘cannot be supplied by a multi-party
agreement contemplating a triangular
setoff.”” 135 Our effort to limit the
amount of unsecured credit extended in
ISO and RTO is less meaningful if an
ISO or RTO establishes a collateral
requirement based on net exposure that
can not withstand a challenge in
bankruptcy court. As to the view that
there is a low probability that a market
participant will file for bankruptcy and
then challenge an ISO’s/RTO’s ability to
net, the Commission agrees with CFTC
staff and the CCRO that that this low
probability is balanced by a high cost to
market participants and the stability of
the market if it does occur.

120. While we continue to believe
that the NOPR proposal provides a
sound approach to this issue, we are
open to considering other solutions.
Two alternatives to the central
counterparty solution were presented;
one proposed by the CAISO and one
proposed by Midwest ISO, described in
more detail in the comment section
above. The Commission is convinced
that Midwest ISO’s approach, in which
market participants grant a security

134 Testimony at Technical Conference on Credit
Reforms in Organized Wholesale Electric Markets,
Tr: 65: 23—-25 (May 11, 2010) (Mr. Harold Novikoff,
Wachtell, Lipton, Rosen & Katz).

135 Chevron Products Co. v. SemCrude, L.P., 428
B.R. 590, at 594 (D. Del. 2010) (quoting In re
SemCrude, L.P., 399 B.R. 388, 397—-398 (Bankr. D.
Del. 2009)). The court goes on to note that a
“contract exception” does not exist under section
553, 11 U.S.C. 553, which governs set-off under the
bankruptcy code. Id.

interest in their transactions to Midwest
ISO, provides a basis for the ISO or RTO
to net market obligations. A security
interest is a form of collateral which
provides certain protection in the
bankruptcy context, but it may be
unworkable under some lender
agreements.136 The Commission notes
that not all parties may be able to grant
a security interest in their transactions,
however, this method provides an
alternative for ISOs and RTOs that wish
to allow market participants to continue
to net their transactions. However, the
Commission is concerned that CAISO’s
method of “net invoicing,” which treats
all events on a market participant’s
monthly invoice as one transaction, may
not be adequate in the context of a
bankruptcy.137 Because of the
uncertainties about the viability of
CAISO'’s theory under bankruptcy law,
the Commission does not believe that
market participants should be allowed
to net their financial obligations based
on CAISO’s “net invoicing” solution.
121. Some participants have
suggested that the Commission direct
that all ISO/RTO tariffs have explicit
language allowing these markets to
perform netting and set-off to provide
legal cover in bankruptcy. While RTOs
and ISOs may propose such tariff
language as an additional measure, the
Commission believes that it is not
sufficient protection to simply direct the
ISOs and RTOs to include the ability to
net in their tariff. Based on testimony
cited above, the Commission is
concerned that, if the issue were raised
in bankruptcy court, the existence of a
Commission-approved tariff, even with
such language, may not persuade a
bankruptcy court to allow the set-off of
financial obligations between an ISO/
RTO and a market participant who is in
bankruptcy. For this reason, the
Commission will require more than
mere tariff language to ensure the right
of an ISO/RTO to net in the bankruptcy
context. In the absence of a central
counterparty, security interest, or
another method that provides the same
degree of protection to support netting,
the remaining solution is to establish
credit requirements to gross market
obligations rather than net obligations.
122. Many parties also state that the
Commission should not pursue the
counterparty model due to tax and
administrative costs. Given that ISOs
and RTOs already function in ways
similar to a central counterparty, it is

136 Id, at Tr. 84:5-25, 85:1-22 (Iskender H. Catto;
Kirkland & Ellis on behalf of the Committee of Chief
Risk Officers).

137Id. at Tr: 73:16—21 (May 11, 2010) (Mr. Harold
Novikoff, Wachtell, Lipton, Rosen & Katz).

not clear how it will lead to increased
administrative costs.138 As to possible
tax implications, no specific evidence
has been presented showing that the
central counterparty model will lead to
increased tax obligations. However, we
need not decide these points here, and
RTOs and ISOs may consider these
points in deciding how to comply with
this Final Rule.

E. Minimum Criteria for Market
Farticipation

123. The Commission has always
been wary of unnecessary barriers to
entry to market participants, with a goal
of ensuring sufficient participation,
adequate liquidity, and competitive
results. However, this consideration
must be balanced with protecting the
market from risks posed by under-
capitalized participants without
adequate risk management procedures
in place. Having minimum criteria in
place can help minimize the dangers of
mutualized defaults posed by
inadequately prepared or under-
capitalized participants.

124. Consequently, the Commission
proposed that each ISO and RTO have
tariff language to specify minimum
participant criteria for all market
participants. The Commission sought
comment on the type of process used to
arrive at the criteria and
recommendations on what the criteria
should be.

1. Comments

125. The proposal to require
minimum participation criteria has
widespread support. Parties such as
Citigroup Energy, Dynegy, NEMA,
NEPOOL, and PG&E favor the proposal.
The OMS suggests requiring market
participants in FTR markets to have a
minimum net worth. CFTC staff
suggests something similar; participants
in FTR markets should have a minimum
capitalization. CFTC staff also states that
the Commission should establish a
system to evaluate the risk management
capabilities of each prospective
participant at the time of admission and
of each participant on a periodic basis
after admission.

126. DC Energy suggests that the
CFTC and Securities and Exchange
Commission (SEC) requirements for
participation in their markets could be
a basis for determining minimum

138 As to the effect on costs of establishing a
counterparty in each ISO or RTO, experience with
PJM to date suggests costs will not increase. See,
e,g., PIM Interconnection, L.L.C., 132 FERC
161,207, at P 47 (2010) (noting that, in establishing
PJM Settlement as a counterparty, PJM is not
changing its administrative charges and “that the
costs that PJM Settlement will incur are costs that
PJM already incurs today.”)
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requirements. J.P. Morgan, likewise,
recommended that every market
participant in the ISO/RTO markets
meet the requirements of an “Eligible
Contract Participant” as defined in the
Commodity Exchange Act.139

127. APPA supports development of
ISO/RTO rules that limit the activities of
“financial-only” market participants,
including maximum position and credit
limits for financial-only ISO/RTO
market participants and suggests a
follow-on NOPR dealing specifically
with these issues. NRECA suggests that
ISOs/RTOs should be encouraged to
develop minimum participation criteria
for cooperative utilities that would be
different than investor-owned utilities.

128. Morgan Stanley agrees that
certain risk management capabilities
and minimum capital requirements be
established but cautioned against
making these criteria too onerous.
Moreover, Morgan Stanley stated that
criteria applied only to financial-only
participants should be avoided. A
similar argument was made by the
Western Power Trading Forum (WPTF),
which states that objective criteria
should apply to all market participants.
WPTF further states that, if the
Commission seeks to “enhance certainty
and stability in the markets,” then it
should require each ISO/RTO to apply
their credit policies to all market
participants.

129. Many parties, such as Detroit
Edison, Direct Energy, PSEG and SCE,
recommend that the stakeholder process
should determine appropriate criteria in
each ISO and RTO. On the other hand,
Dominion asserts that the proper forum
for establishing such criteria is the
current rulemaking proceeding, and not
the “popular vote” of market
participants with competing interests in
the stakeholder process.

130. Other parties did not agree on the
need for minimum criteria.’4® Midwest
TDUs suggest the Commission is not
well positioned to design such criteria.
The NYTOs argue the need for such
criteria has not been established.
Consumers Energy states that, as long as
each RTO accurately determines
creditworthiness, there is no need to
further specify minimum criteria for
participation. Financial Marketers argue
that erecting barriers to market entry
through the establishment of market

139].P. Morgan Comments at 14 (referring to the
Commodity Exchange Act definition of Eligible
Contract Participant. 7 U.S.C. 1a(12)). Examples of
criteria-determined Eligible Contract Participants
include financial institutions, insurance companies,
mutual funds, and corporations with assets in
excess of $10 million.

140 Midwest TDUs, NYTOs, Consumers Energy,
Wisconsin Parties and Financial Marketers.

participation criteria, such as minimum
net worth or minimum size
requirements, would be anticompetitive,
unjust, and unreasonable.14?

2. Commission Determination

131. The Commission is persuaded
that each ISO and RTO should include
in its tariff language to specify
minimum participation criteria to be
eligible to participate in the organized
wholesale electric market, such as
requirements related to adequate
capitalization and risk management
controls. This will help protect the
markets from risks posed by under-
capitalized participants or those who do
not have adequate risk management
procedures in place. Minimum criteria
for market participation could include
the capability to engage in risk
management or hedging or to out-source
this capability with periodic compliance
verification, to make sure that each
market participant has adequate risk
management capabilities and adequate
capital to engage in trading with
minimal risk, and related costs, to the
market as a whole.

132. However, the Commission will
not specify criteria at this time, and
instead directs that each ISO and RTO
develop these criteria through their
stakeholder processes. Consequently,
the Commission directs each ISO and
RTO to submit a compliance filing that
includes tariff revisions to establish
minimum criteria for market
participation. Each ISO and RTO will
need to consider the minimum criteria
that are most applicable to its markets,
this compliance filing must be
submitted by June 30, 2011 and to take
effect by October 1, 2011.

133. In taking this approach, the
Commission is aware that stakeholder
groups with competing interests may
disagree on these criteria, and so the
Commission will review proposed tariff
language to ensure that it is just and
reasonable and not unduly
discriminatory. The Commission
believes that such standards might
address adequate capitalization, the
ability to respond to ISO/RTO direction
and expertise in risk management. The
Commission directs that these criteria
apply to all market participants rather
than only certain participants.

134. The Commission does not agree
with the argument that minimum
criteria are not necessary if ISOs and
RTOs apply vigorous standards in
determining the creditworthiness of
each market participant. While an
analysis of creditworthiness may

141 Financial Marketers March 29, 2010
Comments at 2—-3.

capture whether the market participant
has adequate capital, it may not capture
other risks, such as whether the market
participant has adequate expertise to
transact in an ISO/RTO market.
Moreover, the ISOs’ and RTOs’ ability to
accurately assess a market participant’s
creditworthiness is not infallible, and
this additional safeguard should not be
unduly burdensome compared to the
need to protect the stability of the
organized markets.

F. Use of “Material Adverse Change”

135. Events in credit markets can
change the fortunes of a participant very
quickly.?42 Consequently, risk
management is not a static endeavor.
Every market administrator needs to
perform frequent risk analysis on its
participants to ensure that existing
collateral and creditworthiness
standards are sufficient. Nevertheless,
even with such scrutiny, events may
transpire that require the market
administrator to invoke a “material
adverse change” clause to justify
changing the risk assessment of a
participant and requiring additional
collateral.

136. The Commission is concerned
that ambiguity as to when an ISO or
RTO may invoke a “material adverse
change” clause could itself have
damaging effects on a market
administrator’s ability to manage risk on
behalf of all the participants. If a market
administrator is concerned about when
it may invoke a “material adverse
change” clause, it could delay requests
for collateral or orders for the cessation
of a participant’s right to transact, which
could further endanger the other
participants and, in extreme cases, the
market function itself.

137. In addition, material adverse
change clauses need to be sufficiently
forward-looking to allow market
administrators to request additional
collateral before a crisis starts. The
Commission is concerned that any
attempt to acquire additional collateral
during or after a crisis has begun would
either fail or destabilize the party asked
to provide additional credit.
Specifically, news that a market
participant was unable to secure
additional collateral could negatively
affect the perception of the market
participant’s viability and potentially
undermine confidence in an organized
market’s viability.

138. The Commission therefore
proposed in the NOPR to require ISOs

142 As noted above, Lehman Brothers was rated as
“investment grade” by all ratings agencies on
Friday, September 12, 2008, only to file for
bankruptcy on Monday, September 15, 2008.
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and RTOs to include in their tariffs
language to more clearly specify
circumstances when the market
administrator may invoke a “material
adverse change” clause.

1. Comments

139. CAISO, Midwest ISO, NYISO,
SPP, California Department of Water
Resources State Water Project (SWP),
Midwest TDUs, NRECA, Detroit Edison,
EPSA, Mirant, NIPSCO, Powerex, Xcel,
and IRC state that the Commission
should preserve the authority for each
ISO/RTO to maintain flexibility as to
when to request a collateral call for
unforeseen events. IRC presents an
example of language of such a material
adverse change provision:

A “Material Change” in financial status
may include, but is not limited to, the
following:

(i) A downgrade from any rating by any
rating agency;

(ii) Being placed on credit watch with
negative implication by any rating agency;

(iii) A bankruptcy filing or other
insolvency;

(iv) A report of a significant quarterly loss
or decline of earnings;

(v) The resignation of key officer(s); or
(vi) The filing of a material lawsuit that
could materially adversely impact current of

future financial results.143

140. Hess states that the material
adverse change clauses in the ISO/RTO
tariffs must include non-exclusive
illustrative lists of potential material
change events, and require ISO/RTO
credit officers to exercise caution prior
to invoking the “material adverse
change” clause.

141. CFTC staff notes that it is critical
for a market administrator to have the
ability to call for additional collateral in
unusual or unforeseen circumstances.
Therefore, CFTC staff recommends
either: (1) Removing any requirement
for a market administrator to wait until
a participant experiences a “material
adverse change” in credit status before
calling for additional collateral to
support FTR positions; or (2) permit a
market administrator to define “material
adverse change” in a manner that would
allow a market administrator to have
broad discretion in calling for additional
collateral to support FTR positions.

142. CPUC, Dynegy, and SCE state
that they support clear guidelines on the
definition of “material adverse change.”
CPUC and SCE argue that CAISO’s
current tariff provision specifying under
what circumstances a market
administrator may invoke a “material
adverse change” clause to require

143 [RC March 29, 2010 Comments at 9.

additional collateral is adequate.144
Therefore, CPUC requests that the
Commission adopt guidelines that
would allow the CAISO to maintain the
status quo. Shell Energy also states that
the Commission should propose a
generic material adverse change
provision, then allow the ISOs and
RTOs to work with stakeholders to
produce an illustrative list of instances
where material adverse change
provisions would or should be triggered
and to file that language with the
Commission. However, even then, the
tariff language should still allow a
market administrator to act in the event
that special circumstances arise.

143. EEI states that the ISO/RTO
should be able to explain its procedures
and provide the types of circumstances
under which it would invoke the
“material adverse change” clause that
requires a market participant to post
collateral within two days. EEI also
states that the procedures that the ISO/
RTO employs should, at a minimum,
provide written notice of the reasons for
its action within thirty days and an
opportunity to appeal to the Chief
Executive Officer of the ISO/RTO.
Additionally, EEI states that the
Commission should require the ISOs/
RTOs to incorporate in their tariffs
examples of the conditions under which
they will invoke a “material adverse
change” clause with the explicit
requirement that the ISO/RTO put the
rationale for its determination in writing
and allow the market participant an
opportunity for an appeal.

144. MidAmerican states that it is not
practical nor prudent to require a
comprehensive and all-inclusive list of
circumstances in which an ISO/RTO
may invoke a material adverse change,
but the required justification provided
by an ISO/RTO for invoking a material
adverse change provision should

144 CAISO’s current “material adverse change”
clause is as follows:

CAISO may review the Unsecured Credit Limit
for any Market Participant whenever the CAISO
becomes aware of information that could indicate
a Material Change in Financial Condition. In the
event the CAISO determines that the Unsecured
Credit Limit of a Market Participant must be
reduced as a result of a subsequent review, the
CAISO shall notify the Market Participant of the
reduction, and shall, upon request, also provide the
Market Participant with a written explanation of
why the reduction was made.

Material negative information in these areas may
result in a reduction of up to one hundred percent
(100%) in the Unsecured Credit Limit that would
otherwise be granted based on the six-step process
described in Section 12.1.1.1 of the ISO Tariff. A
Market Participant, upon request, will be provided
a written analysis as to how the provisions in
Section 12.1.1.1 and this section were applied in
setting its Unsecured Credit Limit.

“Material Change in Financial Condition,” CAISO
Tariff Appendix A at Original Sheet No. 894.

include reasonable, objective evidence
of the occurrence of an identifiable
event or condition with respect to the
affected market participant.
MidAmerican also states that the
Commission should require each ISO/
RTO to specify a reasonable process for
resolving any disagreement between the
ISO/RTO and market participants with
respect to the impact of any identified
event or condition on the ability of the
market participant to continue as a
going concern or otherwise honor its
obligations to the ISO/RTO.

145. APPA proposes a committee on
“material adverse changes,” that is, a
balanced advisory group of RTO
employees dealing with credit issues
and their counterparts from
representatives of various types of RTO
market participants. This group would
be responsible for developing “model”
protocols, to be the subject of a
subsequent NOPR, which would guide
an RTO in invoking the material adverse
change provisions of the credit
provisions of its tariff and business
practices.145

146. Because “material adverse
change” is ambiguous and could be
inconsistently and inappropriately
applied, PG&E recommends that it not
be incorporated into ISO/RTO tariff
language. However, if the Commission
does incorporate such language, PG&E
recommends an initiative to develop
clearer definitions. In addition, PG&E
states that invocation of a “material
adverse change” clause should be
selective and limited to only adverse
conditions due to a participant’s
financial strength or ability to meet its
contractual obligations, but not the
requirements of the customers and/or
the regulators.

2. Commission Determination

147. We adopt the NOPR proposal to
require ISOs and RTOs to specify in
their tariffs the conditions under which
they will request additional collateral
due to a material adverse change.
However, we are persuaded by
commenters that this list should not be
exhaustive and the tariff provisions
should allow the ISOs and RTOs to use
their discretion to request additional
collateral in response to unusual or
unforeseen circumstances. We are also
persuaded that a market participant
should receive a written explanation
explaining the invocation of the
material adverse change clause.

148. While market participants are
generally familiar with “material
adverse change” clauses, a market
administrator’s right to invoke such a

145 APPA March 29, 2010 Comments at 35.
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clause must be clarified in order to
avoid any confusion, particularly during
times of market duress, as to when such
a clause may be invoked. Specifically,
the Commission is concerned that a
market participant in financial straits
could exploit ambiguity as to when a
market administrator may invoke a
“material adverse change,” or a market
administrator may be uncertain as to
when it may invoke a “material adverse
change,” and so delay, or even prevent
entirely, actions that would insulate the
market from unnecessary damage.

149. The Commission therefore
directs each ISO and RTO to submit a
compliance filing that includes tariff
revisions to establish and clarify when
a market administrator may invoke a
“material adverse change” clause to
compel a market participant to post
additional collateral, cease one or more
transactions, or take other measures to
restore confidence in the participant’s
ability to safely transact. The tariff
revisions should state examples of
which circumstances entitle a market
administrator to invoke a “material
adverse change” clause, but this list
should be illustrative, rather than
exhaustive. The tools used to determine
“material adverse change” should be
sufficiently forward looking to allow the
market administrator to take action prior
to any adverse effect on the market, but
provide the market participants with
notice as to what events could trigger a
collateral call or a change in activity in
the market. We believe that the language
proposed by the IRC is a good start, but
note that it generally includes items that
potentially lag the events that constitute
a material adverse change. For instance,
credit ratings tend to change slowly. As
discussed above, the several ISOs have
noted that they were concerned about
large, destabilizing defaults from
investment-grade companies. Other
criteria, like large changes in the price
for a collateralized debt security, are
potentially more forward looking and
would allow the ISO or RTO to request
collateral before a market participant is
in financial distress.

150. The Commission agrees with
those parties that suggest that it would
be short-sighted to limit the discretion
of the market administrator to only
those specified instances when it could
invoke a “material adverse change”
clause to compel certain actions.
Experience has demonstrated that
unforeseen circumstances can arise,
which will require action to protect the
markets from ongoing disruption. We
are not adopting a pro forma list
ourselves, but allowing the ISOs and
RTOs to develop their own “material
adverse change” clauses. Nevertheless

the compliance filing related to this
directive must be submitted by June 30,
2011 to take effect no later that October
1, 2011.

151. The Commission is also sensitive
to the need for a record of the market
administrator’s actions when exercising
this discretion. Therefore, the
Commission directs the ISOs and RTOs
to provide reasonable advance notice 146
to a market participant, when feasible,
when the ISOs and RTOs are compelled
to invoke a “material adverse change”
clause. The notification should be in
writing, contain the reasoning behind
invocation of the “material adverse
change” clause, and be signed by a
person with authority to represent the
ISO/RTO in such actions. This will
allow for a timely remedy for continued
market participation, but also provide
for a possible dispute to be resolved
after the fact.

G. Grace Period to “Cure” Collateral
Posting

152. Under certain circumstances, a
market administrator may require the
market participant to post additional
collateral in order to continue to
transact. Currently the organized
wholesale electric markets vary as to the
amount of time they allow a market
participant to post additional collateral
to “cure” its position. NYISO and PJM
allow two days to provide additional
collateral.14” Midwest ISO allows two to
three days (the market participant gets
an additional business day if notice of
invocation of the material adverse
change clause occurs after noon Eastern
Daylight Time).148 CAISO and SPP
allow three days.149 In general, ISO-NE
requires almost immediate remedy from
market participants who exceed all of
the credit tests. By 10 a.m. the next
morning, all typical market functions of
the market participant are suspended
(some functions are lost immediately).
In the event that this credit test failure
was caused by the market participant or
a guarantor dropping a single rating
grade or from a bank issuing a letter of
credit being downgraded, however, it

146 We will leave to the discretion of the
individual ISOs and RTOs how much notice may
be reasonable in particular circumstances.

147 NYISO Tariff, Attachment K (June 30, 2010)
Section 26.8.3 for wholesale transmission service
charges (virtual transactions and demand side
resources offering ancillary services policies differ
and may be result in shorter required response
times); PJM Interconnection Tariff (6th Revised
Version), Seventh Revised Sheet No. 523K.

148 Midwest ISO Tariff (4th Revision), Sheet No.
2481.

149 California Independent System Operator
Corporation, Fifth Replacement FERC Electric
Tariff, Section 12.4; Southwest Power Pool, Fifth
Revised Electric Tariff, Original Sheet No. 717.

may have five to ten days to “cure” this
situation.?5°

153. Establishing a brief but standard
time period to “cure” a collateral posting
will bring certainty to the market which
can stabilize the market and its prices,
while controlling the risk and costs of
a default. However, the Commission is
aware of the importance of the
continued reliable delivery of electricity
and that some market participants have
“provider of last resort” obligations.
Consequently, the Commission
attempted to strike a balance that allows
an entity who is required to post
additional collateral a reasonable
chance to find a provider of capital—a
bank or similar creditworthy
institution—to assist in maintaining that
participant’s activity, while at the same
time not posing a risk to the market. The
Commission therefore proposed in the
NOPR a two-day time limit for entities
to post additional collateral and sought
comment on the appropriate time limit.

1. Comments

154. The IRC agrees that establishing
an outer limit on the amount of time
granted for the posting of additional
collateral will promote confidence in
the ISO/RTO markets by limiting default
exposure and by shortening collateral
posting periods.151 The Joint
Commenters, EEI, PSEG, and Wisconsin
Parties support standardization across
the ISOs/RTOs, while NRECA, NIPSCO,
and SCE support allowing the ISOs/
RTOs and their stakeholders discretion
to decide whether to revise their tariffs’
time periods for curing collateral calls.
NIPSCO claims that the Commission
and ISOs/RTOs should be mindful that
shortening the time a market participant
has to react to margin calls could result
in a higher rate of defaults.152 APPA
believes the time period to cure
collateral calls should be referred to the
working group APPA recommends for
Material Adverse Changes.1>3 NEPOOL
argues that the ISO-NE Financial
Assurance Policy 154 currently provides
a suitable level of protection and urges
that the Commission not issue any final

150JSO New England Inc. Transmission, Markets
and Services Tariff at 106—-09 (Aug. 30, 2010).

151RC March 29, 2010 Comments at 9.

152 NIPSCO March 29, 2010 Comments at 9.

153 APPA March 29, 2010 Comments at 33—-35.

154 The ISO-NE Financial Assurance Policy
includes credit review procedures to assess the
ability of an applicant or of a market participant to
pay for service transactions under the Tariff,
identifies alternative forms of security deemed
acceptable to the ISO, and provides the conditions
under which the ISO will conduct business in a
non-discriminatory way so as to avoid the
possibility of failure of payment and to deal with
market participants who are delinquent. ISO-NE
Tariff, Section I, Exhibit IA.
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rule that would require changes to that
policy.155

155. Certain parties believe there
should be different time periods for
certain market participants. For
example, while SWP supports a
standardized time period across ISOs/
RTOs, it believes the time period should
also recognize the differences in market
participants. SWP states that entities
that participate in markets on a purely
financial basis should post additional
collateral within two days, but entities
with an obligation to serve should have
a minimum of three days.15¢ Basin
Electric believes the length of the cure
period should be related to the severity
of the material adverse change giving
rise to the need to cure.15” New Jersey
Public Power suggests that a longer,
sixty-day period is more appropriate for
municipal utilities.158

156. Regarding the appropriate time
period to post additional collateral,
several parties from California 159
support keeping the current CAISO rule
of a three-day cure period. These parties
express concerns about the burdens of a
shorter time period. For example, Six
Cities argue that the internal review and
authorization processes applicable to
collateral commitments for Six Cities
would make it difficult to post
additional collateral within two
business days, so the current three-day
period should remain in effect, at least
for governmental entities.160

157. Other parties, however, believe a
two-day period to post additional
collateral is more appropriate. Calpine
requests that the Commission require
ISOs and RTOs to adopt a standardized
two-day cure period.161 DC Energy,
Direct Energy, Dominion, and Dynegy
all support a standardized two-day cure
period across all ISOs/RTOs. Midwest
ISO and NRECA support a two-day cure
period. Midwest ISO states that it views
this proposal as generally being a
standard practice in wholesale electric
markets.162 NRECA acknowledges that
the standard financial industry practice
allows two business days to post
additional collateral after receipt of the
demand, but the ISO/RTO stakeholder
process is the best vehicle for
addressing this on a regional basis.163
Morgan Stanley and the NYTOs find

155 NEPOOL March 29, 2010 Comments at 20.

156 SWP March 29, 2010 Comments at 8.

157 Basin Electric March 29, 2010 Comments at 6.

158 New Jersey Public Power March 29, 2010
Comments at 15.

159 CAISO, NCPA, CPUG, the Six Cities, and
PG&E.

160 Six Cities March 29, 2010 Comments at 6-7.

161 Calpine March 29, 2010 Comments at 11-12.

162 Midwest ISO March 29, 2010 Comments at 21.

163 NRECA March 29, 2010 Comments at 19.

that the current two-day period is
sufficient in PJM and NYISO,
respectively.16¢ OMS, Consumers
Energy, EPSA, FirstEnergy, Shell
Energy, and CEI and MidAmerican state
that two days is a reasonable amount of
time to post additional collateral.

158. Additional parties have various
opinions on the appropriate time period
to post additional collateral. While SPP
currently requires market participants to
post additional security within three
days, it states a two-day period strikes
a reasonable balance between the need
to reduce identified risk and the
challenges a demand for collateral might
place on a market participant. Midwest
TDUs state that the Commission should
not adopt a limit to the time period for
collateral calls, but if it does, three
business days would be appropriate and
two days is the minimum.165 J.P.
Morgan supports a cure period of one or
two business days, recognizing that
market participants have the ability to
post cash immediately and then
subsequently replace such cash deposits
with permitted financial instruments of
their choosing (e.g., letters of credit).166

159. Finally, CFTC staff believes that
a two-day cure period may be too long
for collateral calls.167 CFTC staff states
that a cure period of more than one day
is inconsistent with the purpose of such
a call, since the risk exposure of the
ISO/RTO is diminished by the posting
of additional collateral.168

2. Commission Determination

160. The Commission adopts the
NOPR proposal to require each ISO and
RTO to include in the credit provisions
of its tariff language to limit the time
period allowed to post additional
collateral. In addition, we require each
ISO and RTO to allow no more than two
days to “cure” a collateral call. The
Commission directs each ISO and RTO
to submit a compliance filing that
includes tariff revisions to establish a
two-day limit to post additional
collateral due to invocation of a
“material adverse change” clause or
other provision of an ISO/RTO tariff.
This compliance filing must be
submitted by June 30, 2011, and the
tariff revisions will take effect October
1, 2011.

164 Morgan Stanley March 29, 2010 Comments at
10; NYTO March 29, 2010 Comments at 10.

165 Midwest TDUs March 29, 2010 Comments at
20-21.

166 ] P, Morgan March 26, 2010 Comments at 13.

167 CFTC staff notes its comments are focused on
FTRs even though they may be applicable to other
markets as well. CFTC staff March 29, 2010
Comments at 2.

168 Id, at 10.

161. The Commission recognizes the
difficult position parties can find
themselves in when additional
collateral is required on short notice.
Nevertheless, the time allowed for a
“cure” needs to be short to minimize
uncertainty as to a participant’s ability
to participate in the market, and to
minimize the risk and costs of a default
by a participant (which, as noted
elsewhere, affects other participants).
The Commission also understands the
rationale presented by CFTC staff when
they suggest that any period longer than
a day can be hazardous to the market.
We thus seek to strike a balance: to
minimize the potential for market
disruptions and the risk and costs of a
default, while allowing participants
sufficient time to obtain additional
capital so that they can continue to
participate in the market. The
Commission is persuaded that a limit of
no more than two days to cure a
collateral call achieves the desired
balance.

162. Two days should be sufficient for
a market participant which is called
upon to “cure” to arrange reasonable
capital requirements. In reaching this
determination, we note that some of the
ISO/RTO markets already have a two-
day cure period, so it should not prove
overly burdensome to mandate this
standard for all markets.169
Additionally, commenters point out that
a two-day limit is a standard financial
industry practice.170

163. We disagree with the argument
that the Commission should not apply
the same limit to all the ISO/RTO
markets. We see no distinction between
the ISO/RTO markets that warrant
differentiation.

H. General Applicability

164. When the Commission issued the
NOPR, we requested comment “on
whether the credit practices discussed
below should be applied in the same
way to all market participants or
whether they should be applied
differently to certain market participants
depending on their characteristics.” 171
The Commission received substantial
comment on this question both for
uniform applicability of credit practices
and against uniform application but
received little in the way of verifiable
evidence to support either contention.
The Commission has also reviewed
historic and recent developments in
debt markets which tend to reflect risk
of default—a central element of this

169 See Midwest ISO March 29, 2010 Comments
at 21.

170 NRECA March 29, 2010 Comments at 19.

171NOPR, FERC Stats. & Regs. ] 32,651 at P 8.
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rulemaking process—in order to obtain
additional information to consider the
question asked in the NOPR.

165. Based on, among other things, a
review of comments, Commission
experience, and our review of the
historic and recent developments in the
debt markets, the Commission
determines that the credit practices in
this Final Rule will apply to all market
participants. In making this
determination, the Commission is aware
that ISOs and RTOs may, through their
stakeholder processes, ask for specific
exemptions based on their experience
and appropriate supporting evidence,
particularly for individual entities
whose participation is such that a
default would not risk significant
market disruptions. The Commission,
however, will not, at this time in this
generic rulemaking, adopt any

IV. Information Collection Statement

166. The Office of Management and
Budget’s (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules. Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of a rule will not
be penalized for failing to respond to
these collections of information unless
the collections of information display a
valid OMB control number.

167. This Final Rule amends the
Commission’s regulations pursuant to
section 206 of the Federal Power Act, to
reform credit practices of organized
wholesale electric markets to limit
potential future market disruptions. To
accomplish this, the Commission
requires RTOs and ISOs to adopt tariff

information provided for under Part 35
is identified as FERC-516.

168. Under section 3507(d) of the
Paperwork Reduction Act of 1995,172
the reporting requirements in this
rulemaking will be submitted to OMB
for review. In their notice of March 18,
2010, OMB took no action on the NOPR,
instead deferring their approval until
review of the Final Rule.

169. The Commission solicited
comments on the need for this
information, whether the information
will have practical utility, the accuracy
of provided burden estimates, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
the respondent’s burden, including the
use of automated information
techniques. The Commission did not
receive any specific comments regarding
its burden estimates. The Public

exemptions. revisions reflecting these credit reforms. Reporting burden for the requirements
Such filings would be made under Part  contained in the Final Rule is as
35 of the Commission’s regulations. The follows:

: Number of Number of Hours per Total annual
Data collection respondents responses response hours
FERC-516:
Transmission Organizations with Organized Electricity Mar-
KBTS e 6 1 100 600

Information Collection Costs: The
Commission has projected the average
annualized cost of all respondents to be
the following:

600 hours @ $300 per hour = $180,000
for respondents. No capital costs are
estimated to be incurred by
respondents.

Title: FERC-516, Electric Rate
Schedule Tariff Filings.

Action: Information Collection.

OMB Control No: 1902—-0096.

Respondents: Businesses or other for
profit and/or not-for-profit institutions.

Necessity of the Information: The
information from FERC-516 enables the
Commission to exercise its wholesale
electric power and transmission
oversight responsibilities in accordance
with the Federal Power Act. The
Commission needs sufficient detail to
make an informed and reasonable
decision concerning the appropriate
level of rates, and the appropriateness of
non-rate terms and conditions, and to
aid customers and other parties who
may wish to challenge the rates, terms,
and conditions proposed by the utility.

170. This Final Rule amends the
Commission’s regulations to ensure that
credit practices currently in place in

17244 U.S.C. 3507(d).

organized wholesale electric markets
reasonably protect consumers against
the adverse effects of default. To
promote confidence in the markets, the
Commission believes it is appropriate to
adopt specific requirements regarding
credit practices for organized wholesale
electric markets. These requirements
include shortening of billing and
settlement periods and reducing the
amount of unsecured credit. The
Commission believes these actions will
enhance certainty and stability in the
markets, and in turn, ensure that costs
associated with market participant
defaults do not result in unjust or
unreasonable rates.

171. Internal Review: The
Commission has reviewed the
requirements pertaining to organized
wholesale electric markets and
determined the proposed requirements
are necessary to its responsibilities
under section 206 of the Federal Power
Act.

172. These requirements conform to
the Commission’s plan for efficient
information collection, communication
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that

173 Regulations Implementing the National
Environmental Policy Act, Order No. 486, 52 FR

there is specific, objective support for
the burden estimates associated with the
information requirements.

173. Interested persons may obtain
information on this information
collection by contacting the following:
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, Attention: Ellen Brown, Office of
the Executive Director, phone: (202)
502—-8663, fax: (202) 273—-0873, e-mail:
DataClearance@ferc.gov.

174. Comments concerning this
information collection can be sent to the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-4650, fax: (202) 395-7285].

V. Environmental Analysis

175. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.173 The Commission
concludes that neither an
Environmental Assessment nor an
Environmental Impact Statement is

47897 (Dec. 17, 1987), FERC Stats. & Regs. q 30,783
(1987).
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required for this Final Rule under
Section 380.4(a)(15) of the
Commission’s regulations, which
provides a categorical exemption for
approval of actions under sections 205
and 206 of the FPA relating to rates and
charges and terms and conditions for
transmission or sales subject to the
Commission’s jurisdiction.174

VI. Regulatory Flexibility Act
Certification

176. The Regulatory Flexibility Act of
1980 (RFA) 175 requires a description
and analysis of rules that will have a
significant economic impact on a
substantial number of small entities.176
The Commission is not required to make
such analyses if a rule would not have
such an effect.

177. The RTOs and ISOs regulated by
the Commission do not fall within the
RFA’s definition of small entity. In
addition, the vast majority of market
participants in RTOs and ISOs are,
either alone or as part of larger corporate
families, not small entities. And the
protections proposed here will protect
all market participants, including small
market participants, by reducing risk by
reducing the likelihood of defaults and
minimizing the impact of any defaults.

178. California Independent Service
Operator Corp. is a nonprofit
organization comprised of more than 90
electric transmission companies and
generators operating in its markets and
serving more than 30 million customers.

179. New York Independent System
Operator, Inc. is a nonprofit
organization that oversees wholesale
electricity markets serving 19.2 million
customers. NYISO manages a 10,775-
mile network of high-voltage lines.

180. PJM Interconnection, L.L.C. is
comprised of more than 450 members
including power generators,
transmission owners, electricity
distributors, power marketers and large
industrial customers and serving 13
states and the District of Columbia.

181. Southwest Power Pool, Inc. is
comprised of 50 members serving 4.5

17418 CFR 380.4(a)(15).

1755 U.S.C. 601-12.

176 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a “small business concern” as a
business that is independently owned and operated
and that is not dominant in its field of operation.

5 U.S.C. 601(3) (citing Section 3 of the Small
Business Act, 15 U.S.C. 632). The Small Business
Size Standards component of the North American
Industry Classification System defines a small
electric utility as one that, including its affiliates,
is primarily engaged in the generation,
transmission, and/or distribution of electric energy
for sale and whose total electric output for the
preceding fiscal years did not exceed 4 million
MWh. 13 CFR 121.201.

million customers in eight states and
has 52,301 miles of transmission lines.

182. Midwest Independent
Transmission System Operator, Inc.
(Midwest ISO) is a non-profit
organization with over 131,000
megawatts of installed generation.
Midwest ISO has 93,600 miles of
transmission lines and serves 15 states
and one Canadian province.

183. ISO New England Inc. is a
regional transmission organization
serving six states in New England. The
system is comprised of more than 8,000
miles of high voltage transmission lines
and several hundred generating
facilities of which more than 350 are
under ISO-NE’s direct control.

184. Therefore, the Commission
certifies that this Final Rule will not
have a significant economic impact on
a substantial number of small entities.
As a result, no regulatory flexibility
analysis is required. As discussed in
Order No. 2000,177 in making this
determination, the Commission is
required to examine only the direct
compliance costs that a rulemaking
imposes upon small businesses. It is not
required to consider indirect economic
consequences, nor is it required to
consider costs that an entity incurs
voluntarily. This rulemaking does not
impose significant compliance costs
upon small entities; the RTOs and ISOs
directly affected—in that they have to
adopt new or revised tariff language—
are not small entities. Further, as to
entities indirectly affected, i.e., market
participants, most of them are not small
entities. And, in any event, as to all
market participants large and small, as
we explained in Order No. 2000, supra,
they have a choice of whether to join an
RTO and whether to be a market
participant or not. Moreover, the
Commission believes that, to the extent
that the credit reforms required by this
Final Rule indirectly may impose
potentially higher costs on some entities
in the short-term, these reforms will also
protect the markets and their
participants from unacceptable

177 See Regional Transmission Organizations,
Order No. 2000, 65 FR 809 (January 6, 2000), FERC
Stats. & Regs., Regulations Preambles July 1996—
December 2000 T 31,089, at 31,237 & n.754 (1999),
order on reh’g, Order No. 2000-A, 65 FR 12,088
(March 8, 2000), FERC Stats. & Regs., Regulations
Preambles July 1996-December 2000 q 31,092
(2000), aff’d sub nom. Pub. Util. Dist. No. 1 of
Snohomish, County Washington v. FERC, 272 F.3d
607, 348 U.S. App. D.C. 205 (D.C. Cir. 2001) (citing
Mid-Tex Elec. Coop. v. FERC, 773 F.2d 327 (D.C.
Cir. 1985) (Commission need only consider small
entities “that would be directly regulated”);
Colorado State Banking Bd. v. RTC, 926 F.2d 931
(10th Cir. 1991) (Regulatory Flexibility Act not
implicated where regulation simply added an
option for affected entities and did not impose any
costs)).

disruptions and resulting costly
defaults.178 Thus, this rulemaking will
not have a significant economic impact
upon any small entities.

VII. Document Availability

185. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5 p.m.
Eastern time) at 888 First Street, NE.,
Room 2A, Washington, DC 20426.

186. From the Commission’s Home
Page on the Internet, this information is
available in the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type “RM10-13” in the
docket number field.

187. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours. For
assistance, please contact FERC Online
Support at 1-866—208-3676 (toll free) or
202-502-6652 (e-mail at
FERCOnlineSupport@FERC.gov), or the
Public Reference Room at 202-502—
8371, TTY 202-502-8659 (e-mail at
public.referenceroom@ferc.gov).

VIII. Effective Date and Congressional
Notification

188. This Final Rule will take effect
November 26, 2010. The Commission
has determined, with the concurrence of
the Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a major rule
within the meaning of section 251 of the
Small Business Regulatory Enforcement
Fairness Act of 1996.17° The
Commission will submit this Final Rule
to both Houses of Congress and the
General Accountability Office.180

List of Subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

178 The credit practices required by this Final
Rule are akin to insurance against a disruption in
the market that could lead to a major default and
result in costs being socialized among all market
participants. The Commission believes that the
benefit of avoiding major market disruptions
outweighs the cost of such insurance.

179 See 5 U.S.C. 804(2).

180 See 5 U.S.C. 801(a)(1)(A).
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By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

m In consideration of the foregoing, the
Commission amends part 35,
Subchapter B, Chapter I, Title 18, Code
of Federal Regulations, as follows:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

m 1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

m 2. Subpart ] is added to read as
follows:

Subpart J—Credit Practices In
Organized Wholesale Electric Markets

Sec.

35.45 Applicability.

35.46 Definitions.

35.47 Tariff provisions governing credit
practices in organized wholesale electric
markets.

§35.45 Applicability.

This subpart establishes credit
practices for organized wholesale
electric markets for the purpose of
minimizing risk to market participants.

§35.46 Definitions.
As used in this subpart:

(a) Market Participant means an entity
that qualifies as a Market Participant
under § 35.34.

(b) Organized Wholesale Electric
Market includes an independent system
operator and a regional transmission
organization.

(c) Regional Transmission
Organization means an entity that
qualifies as a Regional Transmission
Organization under 18 CFR 35.34.

(d) Independent System Operator
means an entity operating a
transmission system and found by the
Commission to be an Independent
System Operator.

§35.47 Tariff provisions regarding credit
practices in organized wholesale electric
markets.

Each organized wholesale electric
market must have tariff provisions that:
(a) Limit the amount of unsecured

credit extended by an organized
wholesale electric market to no more
than:

(1) $50 million for each market
participant; and

(2) $100 million for all entities within
a corporate family.

(b) Adopt a billing period of no more
than seven days and allow a settlement
period of no more than seven days.

(c) Eliminate unsecured credit in
financial transmission rights markets
and equivalent markets.

(d) Establish a single counterparty to
all market participant transactions, or
require each market participant in an
organized wholesale electric market to
grant a security interest to the organized
wholesale electric market in the
receivables of its transactions, or
provide another method of supporting
netting that provides a similar level of
protection to the market and is
approved by the Commission. In the
alternative, the organized wholesale
electric market shall not net market
participants’ transactions and must
establish credit based on market
participants’ gross obligations.

(e) Limit to no more than two days the
time period provided to post additional
collateral when additional collateral is
requested by the organized wholesale
electric market.

(f) Require minimum participation
criteria for market participants to be
eligible to participate in the organized
wholesale electric market.

(g) Provide a list of examples of
circumstances when a market
administrator may invoke a “material
adverse change” as a justification for
requiring additional collateral; this list
does not limit a market administrator’s
right to invoke such a clause in other
circumstances.

Note: The following Appendix will not be
published in the Code of Federal Regulations.

APPENDIX LIST OF INTERVENORS AND COMMENTERS

Commenters
Acronym Name
AMP e American Municipal Power.
APPA American Public Power Association.
Basin Electric .. Basin Electric Power Cooperative.
BP Energy BP Energy Company.
BPA ........... Bonneville Power Administration.
CAISO California Independent System Operator Corporation.
Calpine .... Calpine Corporation.
CCRO Committee of Chief Risk Officers.
CFTC staff ... Commodity Futures Trading Commission.
Citigroup ....ccoeeneeee. Citigroup Energy Inc.

City of New York
Constellation/NRG
CPUC ..
DC Energy ......
Detroit Edison ...
Direct Energy ..
DMEC
Dominion .
Duke

Dynegy
East Texas Electric Cooperatives

EPSA
Financial Marketers

City of New York.

Constellation Companies and NRG Companies.

California Public Utility Commission.

DC Energy, LLC.

Detroit Edison Company.

Direct Energy Services, LLC.

Delaware Municipal Electric Corporation, Inc.

Dominion Resources Services Inc.

Duke Energy Corporation.

Dynegy Power Marketing, Inc.

East Texas Electric Cooperatives.

Edison Electric Institute.

Eastern Massachusetts Consumer-Owned Systems, including Braintree Electric Light Department, Con-
cord Municipal Light Plant, Hingham Municipal Lighting Plant, Reading Municipal Light Department,
Taunton Municipal Lighting Plan, Wellesley Municipal Light Plant.

Electric Power Supply Association.

Jump Power, LLC; Energy Endeavors LP; Big Bog Energy, LP; Silverado Energy LP; Gotham Energy
Marketing LP; Rockpile Energy LP; Coaltrain Energy LP; Longhorn Energy LP; MET MA, LLC; Solios
Power, LLC; and JPTC, LLC.
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APPENDIX LIST OF INTERVENORS AND COMMENTERS—Continued

Commenters

Acronym

Name

J.P. Morgan
Joint Commenters

MidAmerican
Midwest ISO
Midwest TDUs

Mirant
Morgan Stanley ....
NEMA
NEPOOL
New Jersey Public Power ....
New York Consumers

New York Suppliers

NIPSCO
Northeast ISOs
Northern California Power Agency
NRECA

PSEG

Shell Energy
Six Cities ....
SPP
SWP
WAPA
Wisconsin parties ....
WPTF

First Energy Service Company, including American Transmission Systems, Inc., The Cleveland Electric
llluminating Company, Jersey Central Power & Light Company, Pennsylvania Power Company, The
Toledo Edison Company, and FirstEnergy Solutions Corp.

Hess Corporation.

lllinois Municipal Electric Agency.

Independent Power Producers of New York.

ISO/RTO Council.

ISO New England Inc.

J.P. Morgan Ventures Energy Corporation.

Constellation Energy Commodities Group, Inc., Constellation NewEnergy, Inc., and Integrys Energy
Services, Inc.

MidAmerican Energy Holdings Company.

Midwest Independent Transmission Operator, Inc.

Indiana Municipal Power Agency, Madison Gas & Electric Company, Missouri River Energy Services,
Southern Minnesota Municipal Power Agency, and WPPI Energy.

Mirant Corporation.

Morgan Stanley Capital Group Inc.

National Energy Marketers Association.

New England Power Pool Participants Committee.

Public Power Association of New Jersey and Madison, New Jersey.

Multiple Intervenors, including more than 50 large industrial, commercial, and institutional end-use en-
ergy consumers located in New York.

Small Customer Marketer Coalition (The Constellation Companies, The CENG Companies, and The
NRG Companies).

Northern Indiana Public Service Company.

ISO-NE, NYISO, and PJM Joint Comments.

Northern California Power Agency.

National Rural Electric Cooperative Association.

New York Independent System Operator, Inc.

New York Public Service Commission.

New York State Consumer Protection Board.

New York Transmission Owners, including Central Hudson Gas & Electric Corporation, Consolidated
Edison Company of New York, Inc., Long Island Power Authority, New York Power Authority, New
York State Electric & Gas Corporation, Orange and Rockland Utilities, Inc., and Rochester Gas and
Electric Corporation.

Organization of Midwest ISO States.

Pacific Gas & Electric Company.

PJM Interconnection, L.L.C.

Powerex.

Public Service Electric and Gas Company, PSEG Power LLC, and PSEG Energy Resources & Trade
LLC.

Southern California Edison Company.

San Diego Gas & Electric Company.

Shell Energy.

Cities of Anaheim, Azusa, Banning, Colton, Pasadena, and Riverside, California.

Southwest Power Pool, Inc.

California Department of Water Resources State Water Project.

Western Area Power Administration.

Wisconsin Public Service Commission and Upper Peninsula Power Company.

Western Power Trading Forum.

Xcel Energy Services.
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BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40

[Docket No. RM09-15-000; Order No. 740]

Version One Regional Reliability
Standard for Resource and Demand
Balancing

Issued October 21, 2010.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

L. Background .......c.ccoceevvcvviininiiiiinennenn,

A. Mandatory Reliability Standards .........
B. Western Electricity Coordinating Council .........c..cceeen
C. WECC Regional Reliability Standard BAL-002-WECC-1

II. Discussion

A. Due Weight and Effect of Remand ......
B. Contingency Reserve Restoration Period
C. Calculation of Minimum Contingency Reserve
D. Use of Firm Load To Meet Contingency Reserve Requirement ...

SUMMARY: Under section 215 of the
Federal Power Act, the Commission
hereby remands a revised regional
Reliability Standard developed by the
Western Electricity Coordinating
Council and approved by the North
American Electric Reliability
Corporation, which the Commission has
certified as the Electric Reliability
Organization responsible for developing
and enforcing mandatory Reliability
Standards. The revised regional
Reliability Standard, designated by
WECC as BAL-002-WECC-1, would set
revised Contingency Reserve
requirements meant to maintain
scheduled frequency and avoid loss of
firm load following transmission or
generation contingencies.

DATES: Effective Date: This rule will
become effective November 26, 2010.

E. Demand-Side Management as a ReSOUICE ........cceeevvrvevirirvennenne

F. Miscellaneous .........cccccvevvenviervenneennnn.

II. Information Collection Statement ....
IV. Environmental Analysis ...
V. Regulatory Flexibility Act .
VI. Document Availability

VII. Effective Date and Congressional Notification

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D.
Moeller, John R. Norris, and Cheryl A.
LaFleur

1. Pursuant to section 215 of the
Federal Power Act (FPA),! the
Commission hereby remands a revised
regional Reliability Standard developed
by the Western Electricity Coordinating
Council (WECC) and approved by the
North American Electric Reliability
Corporation (NERC), which the
Commission has certified as the Electric
Reliability Organization (ERO)
responsible for developing and
enforcing mandatory Reliability
Standards.2 The revised regional
Reliability Standard, designated by
WECC as BAL-002-WECC-1,3 is meant

116 U.S.C. 8240 (2006).

2 North American Electric Reliability Corp., 116
FERC { 61,062, order on reh’g & compliance, 117
FERG { 61,126 (2006), aff'd sub nom. Alcoa, Inc.
v. FERC, 564 F.3d 1342 (D.C. Cir. 2009).

3NERC designates the version number of a
Reliability Standard as the last digit of the
Reliability Standard number. Therefore, original

to ensure that adequate resources are
available at all times to maintain
scheduled frequency, and avoid loss of
firm load following transmission or
generation contingencies. As discussed
below, the Commission finds that the
proposed regional Reliability Standard
does not meet the statutory criteria for
approval that it be just, reasonable, not
unduly discriminatory or preferential,
and in the public interest.*

2. The Commission remands the
proposed regional Reliability Standard
based on concerns that WECC has not
provided adequate technical support to
demonstrate that the requirements of the
proposed regional Reliability Standard
are sufficient to ensure the reliable
operation of the Bulk-Power System
within WECC. Specifically, WECC’s
data indicates that extending the reserve
restoration period from 60 to 90 minutes
presents an unreasonable risk that a
second major contingency could occur

Reliability Standards end with “-0” and modified
version one Reliability Standards end with “-1.”
416 U.S.C. 8240(d)(2).

FOR FURTHER INFORMATION CONTACT:

Nick Henery (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-8636.

Scott Sells (Technical Information),
Office of Electric Reliability, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-6664.

A. Cory Lankford (Legal Information),
Office of General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-6711.

SUPPLEMENTARY INFORMATION:
Table of Contents

Paragraph
Nos.

before reserves are restored after an
initial contingency. Without further
technical justification demonstrating
that this less stringent requirement will
adequately support reliability in the
Western Interconnection, the
Commission is unable to determine that
the proposed regional Reliability
Standard is just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. Accordingly, we
remand WECC regional Reliability
Standard BAL-002—WECC-1 to the ERO
so that the Regional Entity may develop
further modifications consistent with
this final rule.?

5In Order No. 672, the Commission found that it
should order only the ERO to modify a Reliability
Standard because the ERO is the only entity that
may directly submit a proposed Reliability
Standard to the Commission for approval. Rules
Concerning Certification of the Electric Reliability
Organization; Procedures for the Establishment,
Approval, and Enforcement of Electric Reliability
Standards, Order No. 672, 71 FR 8662 (Feb. 17,
2006), FERC Stats. & Regs. { 31,204, at P 423, order
on reh’g, Order No. 672-A, 71 FR 19814 (Apr. 18,
2006), FERC Stats. & Regs. { 31,212 (2006).
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I. Background
A. Mandatory Reliability Standards

3. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval. Once
approved, the Reliability Standards may
be enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.6

4. Reliability Standards that the ERO
proposes to the Commission may
include Reliability Standards that are
proposed to the ERO by a Regional
Entity.” A Regional Entity is an entity
that has been approved by the
Commission to enforce Reliability
Standards under delegated authority
from the ERO.8 When the ERO reviews
a regional Reliability Standard that
would be applicable on an
interconnection-wide basis and that has
been proposed by a Regional Entity
organized on an interconnection-wide
basis, the ERO must rebuttably presume
that the regional Reliability Standard is
just, reasonable, not unduly
discriminatory or preferential, and in
the public interest.? In turn, the
Commission must give “due weight” to
the technical expertise of the ERO and
of a Regional Entity organized on an
interconnection-wide basis.1?

5. In Order No. 672, the Commission
urged uniformity of Reliability
Standards, but recognized a potential
need for regional differences.1?
Accordingly, the Commission stated
that:

As a general matter, we will accept the
following two types of regional differences,
provided they are otherwise just, reasonable,
not unduly discriminatory or preferential and
in the public interest, as required under the
statute: (1) A regional difference that is more
stringent than the continent-wide Reliability
Standard, including a regional difference that
addresses matters that the continent-wide
Reliability Standard does not; and

(2) A regional Reliability Standard that is
necessitated by a physical difference in the
Bulk-Power System.12

B. Western Electricity Coordinating
Council

6. On April 19, 2007, the Commission
accepted delegation agreements between
NERC and each of eight Regional

616 U.S.C. 8240(e)(3).

716 U.S.C. 8240(e)(4).

816 U.S.C. 8240(a)(7) and (e)(4).

918 CFR 39.5 (2010).

1016 U.S.C. 8240(d)(2).

11 Order No. 672, FERC Stats. & Regs. 31,204 at
P 290.

12 [d, P 291.

Entities.?3 In its order, the Commission
accepted WECC as a Regional Entity
organized on an Interconnection-wide
basis. As a Regional Entity, WECC
oversees transmission system reliability
in the Western Interconnection. The
WECC region encompasses nearly 1.8
million square miles, including 14
western U.S. states, the Canadian
provinces of Alberta and British
Columbia, and the northern portion of
Baja California in Mexico.

7. In June 2007, the Commission
approved eight regional Reliability
Standards for WECC including the
currently effective regional Reliability
Standard for operating reserves, WECC—
BAL-STD-002-0.14 The Commission
found that the current regional
Reliability Standard was more stringent
than the corresponding NERC
Reliability Standard, BAL-002-0, since
WECC required a more stringent
minimum reserve requirement than the
continent-wide requirement.15
Moreover, the Commission found that
WECC’s requirement to restore
contingency reserves within 60 minutes
was more stringent than the 90 minute
restoration period as set forth in NERC’s
BAL-002-0.16

8. The Commission directed WECC to
develop certain minor modifications to
WECC-BAL-STD-002-0, as identified
by NERC in its filing letter for the
current standard.'” For example, the
Commission determined that: (1)
Regional definitions should conform to
definitions set forth in the NERC
Glossary of Terms Used in Reliability
Standards (NERC Glossary) unless a
specific deviation has been justified;
and (2) documents that are referenced in
the Reliability Standard should be
attached to the Reliability Standard. The
Commission also found that it is
important that regional Reliability
Standards and NERC Reliability
Standards achieve a reasonable level of
consistency in their structure so that
there is a common understanding of the
elements. Finally, the Commission
directed WECC to address stakeholder
concerns regarding ambiguities in the
terms “load responsibility” and “firm
transaction.” 18

C. WECC Regional Reliability Standard
BAL-002-WECC-1

9. On March 25, 2009, NERC
submitted a petition (NERC Petition) to

13 North American Electric Reliability Corp., 119
FERC 61,060, at P 432 (2007).

14 North American Electric Reliability Corp., 119
FERC { 61,260, at P 53 (2007).

15]d.

16 Id.

17]d. P 55.

18 ]d. P 56.

the Commission seeking approval of

BAL-002-WECC-119 and requesting the

concurrent retirement of BAL-STD-

002-0.20 In that March petition, NERC

states that the proposed regional

Reliability Standard was approved by

the NERC Board of Trustees at its

October 29, 2008 meeting. NERC also

requests an effective date for the

regional Reliability Standard of 90

calendar days after receipt of applicable

regulatory approval.

10. The proposed regional Reliability
Standard contains three main
provisions. Requirement R1 provides
that each reserve sharing group 2* or
balancing authority must maintain a
minimum contingency reserve that is
the greater of (1) an amount of reserve
equal to the loss of the most severe
single contingency; or (2) an amount of
reserve equal to the sum of three percent
of the load and three percent of net
generation. Requirement R2 states that
each reserve sharing group or balancing
authority must maintain at least half of
the contingency reserve as spinning
reserve. Requirement R3 identifies
acceptable types of reserve to satisfy
Requirement R1:

R3.1. Spinning Reserve;

R3.2. Interruptible Load;

R3.3. Interchange Transactions
designated by the source Balancing
Authority as non-spinning
contingency reserve;

R3.4. Reserve held by the other entities
by agreement that is deliverable on
Firm Transmission Service;

R3.5. An amount of off-line generation
which can be synchronized and
generating; or

R.3.6. Load, other than Interruptible
Load, once the Reliability Coordinator
has declared a capacity or energy
emergency.

In addition, compliance measure M1
provides that a reserve sharing group or
balancing authority must have
documentation that it maintained 100
percent of required contingency reserve
levels “except within the first 105
minutes (15 minute Disturbance
Recovery Period, plus 90 minute

19 See 18 CFR 39.5(a) (requiring the ERO to
submit regional Reliability Standards on behalf of
a Regional Entity).

20 The proposed regional Reliability Standard is
not attached to the NOPR. It is, however, available
on the Commission’s eLibrary document retrieval
system in Docket No. RM09-15-000 and is on the
ERO’s Web site, available at http://www.nerc.com.

21 A “reserve sharing group” is a group whose
members consist of two or more balancing
authorities that collectively maintain, allocate, and
supply operating reserves required for each
balancing authority’s use in recovering from
contingencies within the group. See NERC Glossary,
available at http://www.nerc.com/docs/standards/
rs/Glossary_2009April20.pdf.


http://www.nerc.com/docs/standards/rs/Glossary_2009April20.pdf
http://www.nerc.com/docs/standards/rs/Glossary_2009April20.pdf
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Contingency Reserve Restoration
Period) following an event requiring the
activation of Contingency Reserves.” 22

11. The NERC Petition explains that,
because WECC developed the
modifications to the regional Reliability
Standard submitted in the instant
proceeding, and the standard applies on
an Interconnection-wide basis, NERC
must rebuttably presume that the WECC
Reliability Standard is just, reasonable,
not unduly discriminatory or
preferential, and in the public interest.23
NERC states that it agrees with WECC
that the proposed WECC regional
Reliability Standard establishes
requirements that are more stringent
than those provided in the
corresponding NERC Reliability
Standard.

12. On March 18, 2010, the
Commission issued a Notice of
Proposed Rulemaking (NOPR)
proposing to remand the proposed
regional Reliability Standard to the ERO
so that the Regional Entity may develop
further modifications.24 The
Commission’s proposal to remand the
proposed Regional Reliability Standard
was based on a lack of technical support
for the adoption of less stringent
requirements than those in the currently
effective WECC regional Reliability
Standard and out of concern that the
proposed regional Reliability Standard
is less stringent than the NERC
continent-wide Reliability Standard
pertaining to contingency reserves. The
Commission expressed particular
concern with respect to a provision in
the proposed regional Reliability
Standard that would permit a balancing
authority, when an emergency is
declared, to count “Load, other than
Interruptible Load” as contingency
reserve. The Commission understood
this provision to allow a balancing
authority to shed firm load when a
single contingency occurs instead of
procuring and utilizing generation or
demand response resource held in
reserve for contingencies to balance the
Bulk-Power System. The Commission
also proposed to direct WECC to
develop certain modifications to the
regional Reliability Standard that would
explicitly allow demand-side
management to be used as a resource for
contingency reserves.

13. In response to the NOPR,
comments were filed by 16 interested

22Proposed WECC Reliability Standard BAL—
002-WECG-1, Compliance Measure M1.

23 See NERC Petition at 8; and 16 U.S.C.
8240(d)(3).

24 North American Electric Reliability Corp.,
NOPR, 75 FR 14,103 (March 24, 2010), FERC Stats.
& Regs. 1 32,653 (2010).

parties.25 Several commenters,
including WECC, opposed the proposed
remand, while others supported it. In its
comments, WECC included
supplemental data to support the
Commission’s approval of the proposed
regional Reliability Standard. In the
discussion below, we address the issues
raised by these comments and, pursuant
to section 215(d)(4) of the FPA, we
adopt the NOPR proposal to remand the
proposed regional Reliability Standard.

II. Discussion

14. Applying the principal of due
weight to the technical expertise of
NERC and WECC, the Commission finds
that the proposed regional Reliability
Standard BAL-002—WECC-1 does not
meet the statutory criteria for approval,
that it be just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. In particular, the
Commission is concerned that reliability
would be reduced upon approval of the
proposed regional Reliability Standard
because WECC’s data indicates that
extending the reserve restoration period
from 60 to 90 minutes would create an
unreasonable risk that a second major
contingency could occur before reserves
are restored after an initial contingency.
There must be sufficient technical
justification showing that the Western
Interconnection can be operated reliably
with the reduced stringency. The
Commission finds that the NERC and
the Regional Entity have failed to
demonstrate that the proposal is
adequate to ensure the reliability of the
Bulk-Power System within WECC.
Accordingly, under section 215(d)(4) of
the FPA, the Commission remands
regional Reliability Standard BAL-002—
WECC-1 to the ERO with instruction for
the Regional Entity to develop
modifications, as discussed below.

A. Due Weight and Effect of Remand

15. Several commenters point out
that, under section 215(d)(2) of the FPA,
the Commission must give due weight
to the technical expertise of the ERO
and WECC as the Regional Entity
organized on an Interconnection-wide
basis.26 These parties argue that,
applying the principal of due weight,
the Commission should approve the
proposed regional Reliability Standard.
In addition, NERC states that it must
rebuttably presume that a standard
developed by WECC is just, reasonable,
not unduly preferential, and in the
public interest. NERC states that, as a
Regional Entity organized on an
interconnection-wide basis, WECC has

25 See Appendix A, List of Commenters.
26 E.g., NERC, WECC, MISO, WIRAB, and Xcel.

exercised its technical expertise in
regard to this interconnection-wide
Reliability Standard, supplemented by
the additional technical analyses
provided in its response. Xcel agrees
and states that the Commission has not
allowed any deference to WECC and
stakeholder experts that worked
diligently to develop this Reliability
Standard.

16. Several commenters contend that
the proposed regional Reliability
Standard offers significant benefits over
the current version.2” Sempra states that
the proposed standard would advance
three goals: It simplifies reserve
accounting at balancing authorities by
clarifying which party carries reserves
for power imports and exports; it
includes renewable resources; and it
clarifies reserves responsibility. If the
Commission decides to remand the
proposed Reliability Standard, Sempra
urges the Commission to require
expedited procedures because of the
importance of replacing the current
regional Reliability Standard, which,
Sempra contends, contains its own
flaws and ambiguities. WECC argues
that remand of the proposed standard
would cause a greater probability of
frequency-related instability,
uncontrolled separation, or cascading
outages because the current WECC
standard does not take renewable
resources, such as wind and solar, into
account when calculating minimum
contingency reserve requirements.

17. By contrast, Puget Sound states
that, while FERC is required to give due
weight to the technical expertise of the
ERO no deference is due when the
action of the ERO and Regional Entity
are patently unreasonable and arbitrary.
Puget Sound contends that a regulatory
decision based on a review of only eight
hours of data, as provided by WECC,
cannot be reasonably explained or
considered to be supported by
substantial evidence. Powerex and NV
Energy agree that WECC provided
insufficient data in its request for
approval with respect to whether the
proposed regional Reliability Standard
is just and reasonable.

Commission Determination

18. Section 215(d)(2) of the FPA
provides that the Commission “shall
give due weight to the technical
expertise” of the ERO or a Regional
Entity organized on an Interconnection-
wide basis “with respect to the content
of a proposed standard or modification.”
As the Commission explained in Order
No. 672, the ERO or Interconnection-

4

27 E.g., NERC, WECC, Bonneville, Idaho Power,
NV Energy, SCE, WIRAB, and Xcel.
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wide Regional Entity “must justify to the
Commission its contention that the
proposed Reliability Standard is just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest.”28 Thus, consistent with our
explanation in Order No. 672, it is
necessary for the ERO or Regional Entity
to explain adequately a Reliability
Standard or modifications to a
Reliability Standard.

19. The Commission has given due
weight to the technical expertise of the
Regional Entity as it is presented both
in the NERC Petition and in WECC'’s
comments and supporting data and we
have determined that WECC provided
inadequate support for approval of the
proposed regional Reliability Standard.
In its petition, NERC provides a detailed
explanation of why it believes the
proposal satisfies the statutory criteria
for approval based on the guidance
provided by the Commission in Order
No. 672 regarding the factors it would
consider in making that
determination.2® However, this
explanation fails to adequately address
the substantive modifications to the
regional Reliability Standard. Moreover,
WECC’s comments and supplemental
data did not adequately address the
Commission’s concerns expressed in the
NOPR that the extension of the reserve
restoration period will maintain reliable
operation of the Western
Interconnection. Without adequate
explanation and technical justification,
we are unable to determine whether the
proposal satisfies the statutory criteria
for approval and, therefore, remand the
revised Reliability Standard to the ERO
with instruction for the Regional Entity
to develop modifications, as discussed
below.

20. The Commission does not take
lightly its authority to remand a
Reliability Standard. We understand
that before a Reliability Standard
reaches the Commission it must be
vetted through an intensive standard
development process. Nevertheless,
despite the efforts of the different
drafting team members who contributed
to the development of this regional
Reliability Standard, for the reasons
discussed below, we believe that the
statutory standard for approval has not
been met on the record before us.

21. We do not believe, as WECC
suggests, that this remand will cause a
greater probability of frequency-related
instability, uncontrolled separation or
cascading outages. WECC does not

28 Order No. 672, FERC Stats. & Regs. { 31,204 at
P 345.

29 Order No. 672, FERC Stats. & Regs. { 31,204 at
P 320-337.

provide any supporting data or
technical analysis to support this claim.
By remanding the proposed regional
Reliability Standard, the Commission is
upholding the currently effective
regional Reliability Standard. The
Commission recognizes that the Western
Interconnection is experiencing
substantial growth in variable renewable
generation. We believe that the current
regional Reliability Standard has proved
effective for many years and will
continue to do so until WECC can
modify as necessary, through the
standards development process, this
regional Reliability Standard to ensure
adequate reserves to reliably
accommodate this expansion.
Furthermore, we decline to set
expedited procedures for the
development of a replacement regional
Reliability Standard, but WECC is free
to expedite its process to the extent
WECC finds appropriate.

B. Contingency Reserve Restoration
Period

22. The current regional Reliability
Standard sets a maximum contingency
reserve restoration period that is more
stringent than the continent-wide
requirement. NERC Reliability Standard
BAL-002—-0 provides that a balancing
authority or reserve sharing group
responding to a disturbance must fully
restore its contingency reserves within
90 minutes following the disturbance
recovery period, which is set at 15
minutes.30 The current WECC regional
BAL Reliability Standard requires
reserve sharing groups and balancing
authorities to maintain 100 percent of
required operating reserve levels except
within the first 60 minutes following an
event requiring the activation of
operating reserves.3! In approving
WECC-BAL-STD-002-0, the
Commission found that WECC’s
requirement to restore contingency
reserves within 60 minutes was more
stringent than the 90 minute restoration
period set forth in NERC’s BAL-002—
0.32 WECC now proposes to replace the
current 60 minute restoration period
requirement with a new provision that
would require the restoration of
contingency reserves within 90 minutes
from the end of the disturbance recovery
period (15 minutes), thus matching the
continent-wide requirement.

30 Reliability Standard BAL-002-0, Requirements
R4 and R6.

31 WECC regional Reliability Standard WECC—
BAL-STD-002-0, Measure of Compliance WM1.

32 North American Electric Reliability Corp., 119
FERC 61,260 at P 53.

NOPR Proposal

23. In the NOPR, the Commission
proposed to remand the regional
Reliability Standard BAL-002—WECC-1
based on, among other things, a lack of
any technical justification or analysis of
the potential increased risk to the
Western Interconnection resulting from
the increase in the contingency reserve
restoration period. The Commission
noted that, without sufficient data and
analysis, it is unable to determine
whether the increase in contingency
reserve restoration period is sufficient to
maintain the reliable operation of the
Bulk-Power System in the Western
Interconnection. The Commission also
noted that in the Western
Interconnection a significant number of
transmission paths are voltage or
frequency stability-limited, in contrast
to other regions of the Bulk-Power
System where transmission paths more
often are thermally-limited.
Disturbances that result in a stability-
limited transmission path overload,
generally, must be responded to in a
shorter time frame than a disturbance
that results in a thermally-limited
transmission path overload. The
Commission stated its understanding
that this physical difference is one of
the reasons for the need for certain
provisions of regional Reliability
Standards in the Western
Interconnection.

Comments

24. WECG, supported by Bonneville,
Idaho Power, SCE, and Xcel, argues that
additional studies are unnecessary
because the proposed restoration period
is identical to the continent-wide
restoration period. WECC comments
that the Commission should defer to
WECC'’s technical expertise in
concluding that more stringent
contingency reserve restoration period
is no longer necessary. WECC also offers
historical data that demonstrates that a
second contingency involving the loss
of a resource greater than 1000 MW
between 60 and 90 minutes after a first
contingency occurred six times in the
last 15 years or 0.4 events on an annual
basis, which, WECC argues, is
insufficient to require rejection of a
proposed standard on the basis of
reliability impact. Bonneville and Xcel
argue that increasing the contingency
reserve restoration period will result in
more efficient system operation without
sacrificing reliability. Xcel adds that it
will allow for more efficient
communication among balancing
authorities because the restoration
period will be closer to the e-tagging
system approval cycle.
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25. MISO comments that it is
imperative that the Commission give
due consideration to approving
modifications to Reliability Standards
so that Regional Entities can implement
changes as understanding grows and
experience is gained. MISO contends
that disallowance of reasonable
modifications, such as those presented
here, will have the unintended
consequence of fostering a reluctance to
develop other regional standards, or
encouraging a minimalist approach
when standards must necessarily be
developed. WECC echoes these
concerns and argues that there is no
requirement that a regional Reliability
Standard can only be modified in a
manner that makes it even more
stringent. Such a requirement, WECC
contends, would create a “one-way
ratchet” that would severely inhibit the
ability to adjust Reliability Standards to
meet changing conditions, would
encourage proposed standards reflecting
the “lowest common denominator” and
would fail to provide deference to the
technical expertise of an
interconnection-wide Regional Entity.

Commission Determination

26. The Commission finds that the
extension of the reserve restoration
period has not been justified as an
acceptable level of risk within the
Western Interconnection. WECC’s own
analysis shows that, based on historical
experience, replacing the 60 minute
requirement with the continent-wide 90
minute requirement could result in a
second major contingency before
restoration of reserves would be
required, and that a second major
contingency occurred within WECC
during this extended time frame six
times in the last 15 years.33 WECC
argues that in the Western
Interconnection “instability and/or
underfrequency load shedding normally
would not occur in the absence of a
third contingency of significant
magnitude within the restoration
period.” 3¢ WECC’s generalization,

33 WECC’s analysis shows that, over the past 15
years, the proposed increased contingency reserve
restoration period would have resulted in 139 more
events within the proposed 90 minute contingency
reserve restoration period. Limiting the analysis to
losses of generation greater than 500 MW, there
were only 58 events occurring within the proposed
extended contingency reserve restoration period.
Limiting the analysis to losses of generation greater
than 1000 MW, there were only six events during
the extended contingency restoration period. WECC
contends that losses of less than 1,000 MW of
generation have a minimal impact on the system
frequency response of the Western Interconnection
and have minimal impacts on the reliability of the
interconnected system. WECC May 24, 2010
Comments at 13.

3¢ WECC May 24, 2010 Comments at 13 n.10.

however, is unsupported by historical
quantification or documentation in this
record and, thus, does not persuade
us.3%

27. While it is not inevitable that the
proposed extension of the contingency
reserve restoration period would result
in adverse reliability impacts in the
Western Interconnection, the data
provided shows that the Western
Interconnection could be exposed to the
potential for a major disturbance every
two to three years that could result in
frequency-related instability,
uncontrolled separation or cascading
outages. The Commission is particularly
concerned about these potential events
occurring in the Western
Interconnection because, as the
Commission discussed in the NOPR, it
is our understanding that a significant
number of transmission paths in the
Western Interconnection are voltage or
frequency stability-limited, in contrast
to other regions of the Bulk-Power
System where transmission paths more
often are thermally-limited.
Disturbances that occur in a stability-
limited transmission path overload,
generally, must be responded to in a
shorter time frame than a disturbance
that occurs in a thermally-limited
transmission path overload.3¢ A thermal
limit is determined by how much a line
can overheat without damaging
equipment; lines that are thermally-
limited can have short-term emergency
limits that are higher than the normal
line rating, since heating occurs over a
period of time. This is different from a
stability limit, which is determined by
a system-wide voltage or frequency
stability constraint, and loading the line
above this limit for any amount of time
could result in instability and cascading
outages.

28. The reliance on stability-limited
transmission paths becomes a concern
during the contingency reserve
restoration period because balancing
authorities rely on imported power from
external sources until the entity that had
the disturbance replaces the resource
lost during the disturbance.3” Since

35 WECC'’s statement is consistent with a
statement made in a 2007 compliance filing that
“WECC operates its system in such a manner that
the system is at least two contingencies away from
a cascading failure.” WECC Compliance Filing,
Docket No. RR07-11-000, at 5 (filed July 9, 2007).
Nevertheless, WECC is proposing to change its
operating conditions by extending the reserve
restoration period. Thus, it must provide adequate
technical justification that the revised requirements
will maintain reliable operation of the Bulk-Power
System in the Western Interconnection.

36 NOPR, FERC Stats. & Regs. 32,653 at P 37.

37 See NERC, Balancing and Frequency Control, at
6-10 (Nov. 2009), available at http://
www.nerc.com/docs/oc/rs/NERC_Balancing_

stability-limited lines do not have
higher emergency ratings, as thermally-
limited lines can, any disturbance that
would result in increasing flows over a
stability-limited line must be addressed
in a shorter time-frame than a
disturbance that only affects thermally-
limited lines. There will be some
situations in which imports stress
stability-limited transmission lines. In
those circumstances, extending the
contingency reserve restoration period
would extend the amount of time the
imported power could stress the
stability limited transmission lines,
potentially leaving the Western
Interconnection in a stressed condition
that could result in adverse reliability
impacts if another disturbance were to
occur. On remand, we direct WECC to
develop a modification to the reserve
restoration period or provide evidence
demonstrating that extending the
reserve restoration period to 90 minutes
and adding a disturbance recovery
period of 15 minutes would not increase
the risk of a major disturbance in the
Western Interconnection.

29. The fact that the proposed
extension of the reserve restoration
period would match the continent-wide
requirement and, thus, would foster
certain operational efficiencies through
the use of the e-tagging system does not
allay our concerns that the extension
could be harmful to the reliable
operation of the Western
Interconnection. The e-tagging system is
an efficient tool used for day-ahead and
hour-ahead market accounting and as
input for day-ahead and hour-ahead
transfer capability analysis of scheduled
interchange transactions and
development of day-ahead and hour-
ahead capacity and energy resource
schedules. As such, it may allow for
more efficient communication among
balancing authorities during operational
planning periods. However, in 2008, a
WECGC task force expressed concern that
the “e-Tag and communications
processes are time consuming and
cumbersome when scheduling and
tagging the large amounts of energy
required to recover from system
emergencies, particularly in mid-
hour.”38 Although adoption of the e-
tagging system may result in more
efficient communication among
transmission operators and balancing

and Frequency Control Part 1
9Nov2009 (Revision2).pdf.

38 WECC Disturbance Task Force, PacifiCorp East
February 14, 2008 Detailed Disturbance Report
stated in Conclusion 17 (Aug. 2008) available at
http://www.wecc.biz/committees/BOD/081308/
Lists/Agendas/1/

PacifiCorp % 20East % 20Disturbance % 20Board % 20
presentation % 20Aug%2008% 20Final.pdf.


http://www.wecc.biz/committees/BOD/081308/Lists/Agendas/1/PacifiCorp%20East%20Disturbance%20Board%20presentation%20Aug%2008%20Final.pdf
http://www.wecc.biz/committees/BOD/081308/Lists/Agendas/1/PacifiCorp%20East%20Disturbance%20Board%20presentation%20Aug%2008%20Final.pdf
http://www.wecc.biz/committees/BOD/081308/Lists/Agendas/1/PacifiCorp%20East%20Disturbance%20Board%20presentation%20Aug%2008%20Final.pdf
http://www.wecc.biz/committees/BOD/081308/Lists/Agendas/1/PacifiCorp%20East%20Disturbance%20Board%20presentation%20Aug%2008%20Final.pdf
http://www.nerc.com/docs/oc/rs/NERC_Balancing_and_Frequency_Control_Part_1_9Nov2009_(Revision2).pdf
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authorities for day-ahead and hour-
ahead scheduling, this fact alone is not
sufficient to justify the potential
reliability impacts involved with
extending the reserve restoration period.

30. The Commission’s action in this
proceeding does not create a “one-way
ratchet” for the development of regional
Reliability Standards. In specific
circumstances, the Commission could
approve retirement of a more stringent
regional requirement if the Regional
Entity demonstrates that the continent-
wide Reliability Standard is sufficient to
ensure the reliability of that region. In
this case, however, WECC argued only
three years earlier that the added
stringency of the current regional
Reliability Standard was critical to the
reliable operation of the Western
Interconnection.?® We find that WECC
provided insufficient technical detail
and analysis for us to make a reasoned
determination that the proposed
requirement will adequately protect the
reliability of the region. Regional
Entities have the discretion to develop
regional Reliability Standards and
implement changes as understanding
grows and experience is gained without
concern that the Commission will
always hold them to their more
stringent requirements in all
circumstances regardless of the
provided justification. The Commission
will evaluate such proposed changes,
including those to a less stringent state,
on their merit so long as adequate
reliability is maintained. In this
instance, given WECC’s prior statements
and its own analysis that such an
extended restoration period could lead
to major system disturbances, WECC has
failed to demonstrate that its proposal
will maintain adequate reliability, and
therefore has failed to demonstrate that
its proposal is just, reasonable, and in
the public interest. Consequently, we
remand this proposal.

C. Calculation of Minimum Contingency
Reserve

31. NERC’s Disturbance Control
Standard, continent-wide Reliability
Standard BAL-002-0, requires each

391n its letter requesting approval of the current
regional Reliability Standards WECC states:

The WECC Operating Committee thereafter
undertook a comprehensive review of all WECC
criteria, policies, and guidelines in an effort to
identify all unique (i.e., those not in NERC
standards) and essential (i.e., necessary to protect
WECGC reliability) criteria that it believed critical to
the reliability of the Western Interconnection. The
Operating Committee concluded that eight regional
standards, proposed for adoption here, are of the
highest priority.”

NERC, Request for Approval of Regional
Reliability Standards, Docket No. RR07-11-000, at
4 (filed March 26, 2007) (NERC 2007 Petition).

balancing authority or reserve sharing
group, at a minimum, to maintain at
least enough contingency reserve to
cover the most severe single
contingency. Similarly, requirement
WR1(a)(ii) of WECC’s current WECC—
BAL-STD-002-0 requires balancing
authorities to maintain a contingency
reserve of spinning and non-spinning
reserves (at least half of which must be
spinning), sufficient to meet the NERC
Disturbance Control Standard, BAL—
002-0, equal to the greater of: (1) the
loss of generating capacity due to forced
outages of generation or transmission
equipment that would result from the
most severe single contingency; or (2)
the sum of five percent of load
responsibility served by hydro
generation and seven percent of the load
responsibility served by thermal
generation. In approving the regional
BAL-STD-002-0 Reliability Standard,
the Commission noted that the regional
Reliability Standard is more stringent
than the NERC Reliability Standard,
BAL-002-0, because WECC requires a
more stringent minimum reserve
requirement than the continent-wide
requirement.

32. As proposed, Requirement R1 of
BAL-002—-WECC-1 would require each
reserve sharing group or balancing
authority that is not a member of a
reserve sharing group to maintain a
minimum contingency reserve. NERC
contends that the proposed minimum
contingency reserve amount is more
stringent than that required by the
continent-wide Reliability Standard.4°
NERC explains that, whereas
Requirement R3.1 of BAL-002-0
requires that each balancing authority or
reserve sharing group carry, at a
minimum, at least enough contingency
reserve to cover the most severe single
contingency, proposed Requirement
R1.1 of BAL-002—WECC-1 requires that
each balancing authority or reserve
sharing group maintain, as a minimum,
contingency reserves equal to the loss of
the most severe single contingency or an
amount of reserve equal to the sum of
three percent of the load (generation
minus station service minus net actual
interchange) and three percent of net
generation (generation minus station
service).41

NOPR Proposal

33. The Commission proposed to find
that the eight hours of data provided by
WECC in its initial filing is insufficient
to demonstrate that the proposed
minimum contingency reserve
requirements are sufficiently stringent

40 NERC Petition at 9.
41]d. at 14.

to ensure that entities within the
Western Interconnection will meet the
requirements of NERC’s continent-wide
Disturbance Control Standard, BAL—-
002-0. The Commission noted that, in
its March 2007 petition proposing the
currently effective regional Reliability
Standard, NERC stated that the eight
proposed regional Reliability Standards
“were critical to maintaining reliability
within the Western Interconnection.” 42
The Commission expressed concern that
the proposed regional Reliability
Standard was less stringent than the
current regional Reliability Standard
and that NERC had not demonstrated
that the proposed regional requirements
were sufficient to meet the requirements
of NERC’s continent-wide Disturbance
Control Standard, BAL-002-0.

34. Although the proposed Reliability
Standard offers some added clarity by
eliminating reference to the term “load
responsibility” and including renewable
energy resources in the calculation of
contingency reserves, the Commission
proposed to find that NERC and WECC
did not provide sufficient technical
justification to support the proposed
revised method for calculating
contingency reserves. Thus, the
Commission proposed to remand BAL-
002-WECC-1 so that WECC could
develop additional support and make
modifications as appropriate for a future
proposal.

Comments

35. Several commenters argue that the
proposed calculation of minimum
contingency reserve levels is more
stringent than the continent-wide NERC
requirements under BAL-002-0.43
WECC comments that the Commission
has failed to explain how the proposed
regional Reliability Standard, which sets
minimum contingency reserve level as
the greater of the most severe single
contingency or a calculation of net
generation and load, could be less
stringent than the continent-wide
requirement, which sets a minimum
contingency reserve level as equal to the
most severe single contingency. NERC,
Bonneville, Idaho Power, NV Energy,
SCE, WIRAB, and Xcel all agree that the
proposed regional requirement for
calculating minimum contingency
reserve levels is more stringent than the
current continent-wide requirement.
NERC adds that, in addition to
including a more stringent calculation
of minimum reserve levels, the
proposed regional Reliability Standard
is more stringent than the current

42NERC 2007 Petition at 4.
43 F.g., WECC, NERC, Bonneville, Idaho Power,
NV Energy, SCE, WIRAB, and Xcel.
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continent-wide Reliability Standard
because it includes a requirement that
half of the contingency reserves must
immediately and automatically respond
proportionally to frequency deviations,
e.g., through the action of a governor or
other control system. Moreover, WECC
points out that nothing in the proposed
Reliability Standard excuses any
balancing authority or reserve sharing
group from satisfying the requirements
of the continent-wide Reliability
Standard BAL-002-0.

36. Several commenters argue that
approval of the proposed Reliability
Standard does not require any more
technical justification to support the
proposed calculation of minimum
contingency reserve levels. WECC notes
that the currently approved regional
Reliability Standard was established
through negotiations in the 1960s, and
was based on engineering judgment,
rather than on technical studies or
simulations. Bonneville adds that the
Commission did not require extensive
data support when it approved the
current regional Reliability Standard.
NV Energy admits that NERC has
provided insufficient data with respect
to whether the requested revision is just
and reasonable and that data may
suggest that the proposed calculation
may allow responsible entities to carry
less contingency reserves than currently
required under the existing regional
Reliability Standard. Nevertheless, NV
Energy argues that the Commission
should approve the proposed Reliability
Standard without requiring any further
data because reserve levels required
under the proposed Reliability Standard
will be equal to or greater and, thus,
more stringent than reserve levels
required under the continent-wide
Reliability Standard.

37. Although WECC argues that it
should not be required to provide any
further technical justification, along
with its NOPR comments WECC
provided additional data from a
frequency responsive reserve study as
support for the proposed regional
Reliability Standard. WECC states that
the summary of data demonstrates that,
based on stability simulations applied to
varying load scenarios, a minimum of
2,400 MW of response reserve is
necessary to prevent underfrequency
load shedding. Based on a review of all
hours during 2007-2008, WECC
contends that the proposed regional
Reliability Standard would result in at
least 2,927 MW of automatically
responsive reserves; more than 500 MW
above the amount required for stability
purposes.

38. Powerex and Puget Sound argue
that the data provided by WECC in the

NERC Petition are insufficient to
support the proposed Reliability
Standard and support the Commission’s
proposed remand. Puget Sound
contends that WECC’s reliance on only
eight hours of data to support the
proposed standard was unreasonable
and arbitrary and, therefore, the
Commission could not reasonably
approve the proposed Reliability
Standard. Powerex argues that the eight
hours of data provided by WECC in the
NERC Petition is insufficient to
demonstrate that the proposed
minimum contingency reserve
requirements are sufficiently stringent
to ensure that entities within the
Western Interconnection will meet the
requirements of the continent-wide
Reliability Standard. Powerex reiterates
a concern that it expressed during the
standard development process that the
proposed regional Reliability Standard
assumes the existence of a liquid
ancillary service market when no such
market exists in WECC. Powerex
comments that the proposed standard
shifts the operating reserve
responsibility away from the source to
the load and will, thereby, result in
significant increases in operating
reserve requirements of a number of
jurisdictions that are primarily load-
based and will, therefore, require them
to procure operating reserves.

Commission Determination

39. We will accept WECC’s proposal
on this issue. We believe that WECC’s
proposed calculation of minimum
contingency reserves is more stringent
than the national requirement and could
be part of a future proposal that the
Commission could find to be just,
reasonable, not unduly discriminatory
or preferential, and in the public
interest. In the NERC Petition for
approval of the proposed regional
Reliability Standard, WECC provided
technical studies covering eight hours
from each of the four operating seasons
(summer, fall, winter, and spring, both
on and off-peak). WECC acknowledges
that this data illustrates that the
methodology in the proposed regional
Reliability Standard reduces the total
reserves required in the Western
Interconnection for each of the eight
hours assessed when compared with the
methodology in the current regional
Reliability Standard.#¢ However, WECC
also states that the proposed regional
Reliability Standard does not excuse
“any non-performance with the

44 See NERC Petition, Exhibit C at 1 (“The
estimated impact of these changes to the required
level of reserves in the WECC is a reduction of 650
MWs or less, a decrease of approximately 9
[percent] at most.”).

continent-wide Disturbance Control
Standard,” which requires each
balancing authority or reserve sharing
group to activate sufficient contingency
reserve to comply with the Disturbance
Control Standard.#5 WECC’s proposal
would require reserves equal to the
greater of: (i) The most severe single
contingency; or (ii) the sum of three
percent of the load and three percent of
net generation. Moreover, the
deliverability of these contingency
reserves would continue to be assured
under Requirement R7 of Reliability
Standard TOP-002. Any lack of
deliverability would violate TOP-002
regardless of whether the amount of
contingency reserves is based on
WECC'’s current requirement or its
proposed requirement.

40. Should WECC resubmit its
proposed calculation of minimum
contingency reserves as part of its
response to our remand on the issue of
the restoration period, NERC and/or
WECC could buttress its proposal with
audits specifically focused on
contingency reserves and whether
balancing authorities are meeting the
adequacy and deliverability
requirements. This auditing could
provide additional assurance to the
Commission that the proposed
requirement is just, reasonable, and in
the public interest. This auditing also
could address the concerns raised by
some entities in WECC that the original
eight hours of data provided in NERC’s
petition is insufficient to demonstrate
that the proposed minimum
contingency reserve requirements are
sufficiently stringent to ensure that
entities within the Western
Interconnection will meet the
requirements of NERC’s continent-wide
Disturbance Control Standard,
BAL-002-0.46 Thus, the auditing could
provide adequate technical justification
to support the proposed modification.

41. In response to Powerex’s
concerns, we believe that a calculation
of minimum contingency reserves that
is based on three percent of net
generation and three percent of net load
would fairly balance the responsibilities
of contingency reserve providers with
the financial obligations of those who
would benefit most from those services.
Under the current regional Reliability
Standard, the total contingency reserve
that a balancing authority must
maintain is based only on generating
resources. By contrast, under the
proposed requirement, the total
contingency reserve that a balancing

45 WECC May 24, 2010 Comments at 6 n.7.
46 See Powerex Comments at 4; Puget Sound
Comments at 2.
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authority must maintain is based on a
combination of the generating resources
and the demand served within a
balancing authority footprint. We agree
with NERC that the equal split between
load and generation represents a
reasonable balance to moderate shifts in
contingency reserve responsibility and
costs among the applicable entities.4”

D. Use of Firm Load To Meet
Contingency Reserve Requirement

42. Requirement R3 of proposed BAL-
002-WECC-1 would require that each
reserve sharing group or balancing
authority use certain types of reserves
that must be fully deployable within ten
minutes of notification to meet their
contingency reserve requirement.
Requirement R3.6 of Reliability
Standard BAL-002-WECC-1 would
allow entities to use “Load, other than
Interruptible Load, once the Reliability
Coordinator has declared a capacity or
energy emergency.” 48

NOPR Proposal

43. In its NOPR, the Commission
proposed to find that Requirement R3.6
is not technically sound because it
would allow balancing authorities and
reserve sharing groups within WECC to
use firm load to meet their minimum
contingency reserve requirements “once
the Reliability Coordinator has declared
a capacity or energy emergency,” thus
creating the possibility that firm load
could be shed due to the loss of a single
element on the system.4® The
Commission stated that the currently
effective regional Reliability Standard
does not allow the use of firm load to
meet minimum contingency reserve
levels.

Comments

44. WECC, supported by Bonneville,
Idaho Power, and SCE, contends that
the proposed regional Reliability
Standard treats firm load no differently
than the continent-wide Reliability
Standard. WECC states that the
proposed regional Reliability Standard
permits the use of load, other than
interruptible load, to meet a
contingency only if “the Reliability
Coordinator has declared a capacity or
energy emergency.” 9 By contrast,
WECC comments, the continent-wide
Reliability Standard provides that
contingency reserve may be met by
Operating Reserve-Spinning and

47 NERC Petition at 18.

48 BAL-002—-WECC-1, Requirement R3.6.

49 Citing Order No. 672, FERC Stats. & Regs.
q 31,204 at P 324 (identifying guidelines for what
constitutes a just and reasonable Reliability
Standard).

50 BAL-002—-WECC-1, Requirement R3.6.

Operating Reserve-Supplemental, which
include “load fully removable from the
system within the Disturbance Recovery
Period following the contingency event”
to be used to meet contingencies.5?
WECC points out that the continent-
wide Reliability Standard does not refer
to the declaration of an emergency. For
the same reason, Idaho Power and Xcel
state that the proposed provisions
related to the use of firm load to meet
contingency reserve requirements are
more stringent than the continent-wide
standards. They contend that, unlike the
continent-wide Reliability Standard, the
proposed regional Reliability Standard
requires the declaration of an emergency
prior to utilizing firm load to meet
contingency reserve requirements.

45. Idaho Power comments that if
balancing authorities are unable to
count firm load towards contingency
reserve requirements, balancing
authorities may have no choice but to
shed firm load to remain in compliance
with the continent-wide Reliability
Standard BAL-002-0. Idaho Power
explains that Requirement R6.2 of
Reliability Standard EOP—002-2.1
requires a balancing authority to deploy
all available operating reserves if it
cannot meet the Disturbance Control
Standard. If the balancing authority
deploys all available operating reserves,
including interruptible loads pursuant
to Reliability Standard EOP-002-2.1,
but cannot declare firm load
interruptible to satisfy contingency
reserve requirements, Idaho Power
contends that the balancing authority
may have no choice but to shed firm
load to maintain compliance with the
continent-wide Reliability Standard
BAL-002. Thus, Idaho Power argues
that not all emergencies are created
equal and the flexibility to count firm
load toward contingency requirements,
in limited circumstances, would
promote reliability but avoid
unnecessary outages.

46. WECC also states that nothing in
the proposed standard directs any entity
to take action that would violate the
requirements relating to alert levels
prescribed in EOP-002-2.1. Bonneville
agrees and states that the Commission’s
concern is misplaced because the
proposed Reliability Standard does not
authorize an entity to interrupt firm
load for contingency reserves during
EOP-002-2.1 energy emergency alerts 1
and 2. If the Commission believes that
the proposed Reliability Standard
should further qualify the circumstances
under which loads may be used for

51 See NERC Glossary, available at http://
www.nerc.com/docs/standards/rs/
Glossary of Terms 2010April20.pdf.

contingency reserves, WECC contends
that the issue should be addressed in a
manner and at a time that does not
preclude approval of the proposed
regional Reliability Standard. WECC
adds that it is prepared to participate in
any efforts intended to address the
Commission’s concerns in this regard.

47. NERC agrees with WECC that a
reliability coordinator must declare a
capacity or energy emergency before
firm load could be considered to
maintain contingency reserves but also
agrees with the Commission that greater
specificity of the appropriate Energy
Emergency Alert (EEA) level that must
be declared would be helpful. Puget
Sound argues that the proposed
language could be interpreted to allow
the use of firm load in a manner that is
inconsistent with EOP-002-2.1. CDWR
comments that reliability planning
should not consider shedding firm loads
as a contingency reserve. CDWR
contends that balancing authority
should plan for load interruption only if
a customer voluntarily agrees to that
specific use of its loads, and only upon
clear terms and conditions.

Commission Determination

48. We will accept WECC’s proposal
on this issue. The Commission finds
that, similar to the current continent-
wide Reliability Standard, the proposed
regional Reliability Standard does not
allow balancing authorities or reserve
sharing groups to curtail firm load
except in compliance with NERC’s
Reliability Standard EOP-002-2.1.

49. The continent-wide Reliability
Standard, BAL-002 does not
contemplate the use of firm load as
contingency reserve. In fact, it would be
a violation of EOP-002-2.1 if balancing
authorities or reserve sharing groups
outside of WECC planned to shed firm
load before the reliability coordinator
issued a level 3 energy emergency
alert.52 Similarly, although Requirement
R3.6 of Reliability Standard BAL-002—
WECGC-1 would allow balancing
authorities and reserve sharing groups
to use “Load, other than Interruptible
Load, once the Reliability Coordinator
has declared a capacity or energy
emergency,” 53 these entities would not
be authorized to shed firm load unless
the applicable reliability coordinator
had issued a level 3 energy emergency
alert pursuant to EOP-002-2.1. Thus,
balancing authorities and reserve
sharing groups within WECC are subject
to the same restrictions regarding the
use of firm load as contingency reserve
as balancing authorities elsewhere

52EOP-002-2.1, Requirement R7.
53 BAL-002—WECC-1, Requirement R3.6.


http://www.nerc.com/docs/standards/rs/Glossary_of_Terms_2010April20.pdf
http://www.nerc.com/docs/standards/rs/Glossary_of_Terms_2010April20.pdf
http://www.nerc.com/docs/standards/rs/Glossary_of_Terms_2010April20.pdf

65972

Federal Register/Vol. 75, No. 207/ Wednesday, October 27, 2010/Rules and Regulations

operating under the continent-wide
Reliability Standard. On remand, we
direct WECC to develop revised
language to clarify this point.

E. Demand-Side Management as a
Resource

50. In Order No. 693, the Commission
directed the ERO to submit a
modification to continent-wide
Reliability Standard BAL-002—0 that
includes a Requirement that explicitly
allows that demand-side management
be used as a resource for contingency
reserves, and clarifies that demand-side
management should be treated on a
comparable basis so long as it meets
similar technical requirements as other
resources providing this service.5¢ The
Commission directed the ERO to list the
types of resources that can be used to
meet contingency reserves to provide
users, owners and operators of the Bulk-
Power System a set of options to meet
contingency reserves.5> The
Commission clarified that the purpose
of this directive was to ensure
comparable treatment of demand-side
management with conventional
generation or any other technology and
to allow demand-side management to be
considered as a resource for contingency
reserves on this basis without requiring
the use of any particular contingency
reserve option.5¢ The Commission
further clarified that in order for
demand-side management to
participate, it must be technically
capable of providing contingency
reserve service, with the ERO
determining the technical
requirements.5”

51. In its petition, NERC states that it
raised this concern with WECC, and
WECGCC responded that the drafting team
wrote the regional Reliability Standard
“to permit load, Demand-Side
Management, generation, or another
resource technology that qualifies as
Spinning Reserve or Contingency
Reserve to be used as such.” WECC
further explained that demand-side
management that is deployable within
ten minutes is a subset of interruptible
load, which is an acceptable type of
reserve set forth in proposed
Requirement R3.2.58 WECC previously
commented that, in the proposed
standard, “Loads and [demand-side
management]| were not allowed as

54 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, 72 FR 16416 (Apr.
4, 2007), FERC Stats. & Regs. 1 31,242, at P 330,
order on reh’g, Order No. 693-A, 120 FERC
q 61,053 (2007).

55 Id. P 331, 335.

56 Id. P 333.

57 Id. P 334.

58 NERC Petition at 40.

Spinning Reserve because it is not
permitted by the NERC Spinning
Reserve definition.” 59

NOPR Proposal

52. In its NOPR, the Commission
stated that the proposed regional
Reliability Standard does not explicitly
address the use of demand-side
management as a resource for
contingency reserves. Accordingly, the
Commission proposed to direct WECC
to develop a modification to BAL-002—
WECC-1 that explicitly provides that
demand-side management that is
technically capable of providing this
service may be used as a resource for
contingency reserves. Consistent with
the Commission’s directive in Order No.
693, the Commission explained that the
modification should list the types of
resources, including demand-side
management, which can be used to meet
contingency reserves. The Commission
also stated that the modification should
ensure comparable treatment of
demand-side management with
conventional generation or any other
technology and allow demand-side
management to be considered as a
resource for contingency reserves on
this basis without requiring the use of
any particular contingency reserve
option.

53. In addition, the Commission noted
a conflict related to the definition of
Spinning Reserve as it is used in the
proposed regional Reliability Standard.
The Commission stated that
Requirement R3.1 refers to the NERC
Glossary definition of Spinning Reserve,
which omits the use of demand-side
management or other technologies that
could be used as a resource because it
limits acceptable Spinning Reserve
resources to generation resources. The
Commission proposed to direct WECC
to develop a modification to the
proposed regional Reliability Standard
replacing the term Spinning Reserve
with Operating Reserve-Spinning,
which includes as part of the definition
of Operating Reserve, “load fully
removable from the system within the
Disturbance Recovery Period following
the contingency event.” Since the term
Spinning Reserve was not used in other
Reliability Standards, the Commission
proposed to direct the ERO to remove
the term from the NERC Glossary upon
approval of a modified Reliability
Standard using Operating Reserve-
Spinning.

59 NERC Petition at Exhibit C (Record of
Development of Proposed Reliability Standard)
WECC’s Written Response to NERC’s Written
Comments, August 13, 2008 at page 4.

Comments

54. WECG, supported by NERC,
Bonneville, CAISO, Idaho Power, and
SCE, contends that the proposed
regional Reliability Standard is
inclusive of demand-side management
as a resource to be used in the
calculation of contingency reserve
because it provides for the use of
Interruptible Load for contingency
reserve. WECC points out that the NERC
Glossary defines Interruptible Load as
“demand that the end-use customer
makes available to its load-serving
entity via contract or agreement for
curtailment.” 60 Nevertheless, if the
Commission issues a remand, CAISO
urges the Commission to provide NERC
an opportunity to resubmit BAL-002—
WECC-1 to address any definitional
concerns within 90 days.

55. Xcel comments that the Reliability
Standard should not be more explicit
about the inclusion of demand-side
management as a resource because the
term demand-side management
encompasses many types of
technologies and services, including
reduction of energy consumption by use
of high-efficiency light bulbs. If
demand-side management is more
explicitly included in the proposed
regional Reliability Standard, Xcel
contends that such a revision might
cause entities that are working to
provide value to the end-use customers
to claim that a customer could get
revenue by providing reserves.

56. By contrast, Puget Sound and
CDWR comment that they agree with
the Commission that technically
qualified demand-based resources—as
well as other qualified non-generation
resources such as energy storage
devices—should be allowed to provide
ancillary services. CDWR suggests that,
if Spinning Reserve is meant to connote
two products—a contingency reserve
and a frequency regulation reserve—
then consideration should be given to
better defining the services and the
associated technical criteria.
Nevertheless, COWR comments that
demand-based resources that agree to
interruption for reliability purposes
should receive reduced charges for
lesser quality services, an exemption
from charges associated with the same
service that the demand-based resources
are providing, and compensation for
service they provide.

57. Concerning the Commission’s
proposal to direct the ERO to remove
the term Spinning Reserve upon
approval of a modified regional

60 See NERC Glossary available at http://
www.nerc.com/docs/standards/rs/
Glossary of Terms_2010April20.pdf.


http://www.nerc.com/docs/standards/rs/Glossary_of_Terms_2010April20.pdf
http://www.nerc.com/docs/standards/rs/Glossary_of_Terms_2010April20.pdf
http://www.nerc.com/docs/standards/rs/Glossary_of_Terms_2010April20.pdf

Federal Register/Vol. 75, No. 207/ Wednesday, October 27, 2010/Rules and Regulations

65973

Reliability Standard, NERC points out
that there are two definitions for
Spinning Reserve; one from NERC, the
other from WECC. NERC suggests that
the Commission retain the NERC-
defined term and retire the WECC term.
NERC states that the proposed standard
uses the NERC-defined term in
Requirements R1, R2, and R3.

58. Several commenters oppose the
removal of the term Spinning Reserve
from the NERC Glossary.6! Puget Sound
states that retaining the term in the
NERC Glossary is helpful to the
development of a capacity/reserves
market by facilitating the purchase and
sale of spinning capacity that is not
contingency-based. Similarly, NV
Energy states that the term Spinning
Reserve is useful because it describes a
type of reserve that must be
synchronized, unloaded generating
capacity, as this is the only product that
can provide the essential service of
frequency and governor response under
dynamic system conditions and
disturbances. WSPP argues that the
Commission’s proposal is based upon a
faulty understanding of the relationship
between the terms Operating Reserve-
Spinning and Spinning Reserve. WSPP
and MISO agree that Spinning Reserve
is used in the definition of Operating
Reserve, which appears more than fifty
times in the NERC Reliability Standards.
WSPP further explains that Spinning
Reserve can be used for the spinning
component of Operating Reserve but
also for other critical system
requirements. In addition, MISO argues,
generally, that it is not appropriate for
the Commission to effect changes to the
continent-wide NERC standards by
proposing a modification to the NERC
Glossary within the context of a
proceeding addressing a regional
Reliability Standard.

59. With respect to the Commission’s
proposed revisions of the definitions of
the terms Operating Reserve—Spinning
and Operating Reserve—Supplemental,
NERC agrees that greater clarity is
necessary regarding the meaning of
“load fully removable from the system.”
NERC states, however, that these
modifications must be made through
NERC’s Reliability Standard
Development Process and are, in fact,
currently being addressed in Project
2007-05 Balancing Authority Controls,
which is currently revising Reliability
Standard BAL—-002-0, as well as other
standards.62

61 F.g., MISO, Puget Sound, WSPP, and Xcel.

62 As of July 28, 2010, this project has been
merged with Project 2007—18—Reliability-based
Controls and is now listed as new Project 2010—
14—Balancing Authority Reliability-based Control.

Commission Determination

60. We find that the proposed regional
Reliability Standard does not provide
that demand-side management that is
technically capable of providing this
service may be used as a resource for
contingency reserves. The WECC
definition of Spinning Reserve, like the
NERC definition of the same term, is
limited to “unloaded generation which
is synchronized and ready to serve
additional demand.” Thus, neither the
WECC nor the NERC definitions of
Spinning Reserve are inclusive of
demand-side management as a
resource.53 Nevertheless, WECC argues
that the proposed regional Reliability
Standard is inclusive of demand-side
management as a resource for
contingency reserves because it lists
interruptible load as an available
resource for contingency reserve. The
definition of interruptible load,
however, is not inclusive of all forms of
demand-side management.¢¢ NERC
defines demand-side management as
“all activities or programs undertaken by
Load-Serving Entity or its customers to
influence the amount or timing of
electricity they use.” 65 This could
include interruptible load but, as Xcel
points out, demand-side management
may encompass the use of many types
of technologies and services. For
example, according to the NERC
Glossary, demand-side management
includes controllable load, termed
Direct Control Load Management, which
is defined as demand-side management
that is under the direct control of the
system operator but does not include
interruptible load.®® Thus, by simply
listing interruptible load, the proposed
regional Reliability Standard is not
sufficiently inclusive of demand-side
management as a resource.6”

The new project page is available at http://
www.nerc.com/filez/standards/Project2010-
14 Balancing Authority RBC.html.

63n the transmittal letter of its compliance filing
to Order No. 719, CAISO explained that demand-
side management resources cannot currently
provide regulation or spinning reserve services in
its markets because of WECC’s definitions of
regulation and spinning reserve, which are limited
to generation resources. CAISO, Compliance Filing,
Docket No. ER09-1048-000, at 28—30 (April 28,
2009).

64 NERC defines Interruptible Load as “Demand
that the end-use customer makes available to its
Load-Serving Entity via contract or agreement for
curtailment.” NERC Glossary available at http://
www.nerc.com/docs/standards/rs/

Glossary _of Terms 2010April20.pdf.

65 NERC Glossary available at http://
www.nerc.com/docs/standards/rs/
Glossary of Terms 2010April20.pdf.

66 Id.

67 We also note that WECC’s explanation that
demand-side management that is deployable within
ten minutes is a subset of interruptible load is not
reflected in the definition of Interruptible Load.

61. On remand, the Commission
hereby adopts its NOPR proposal and
directs the WECC to develop
modifications to the proposed regional
Reliability Standard that explicitly
provide that demand-side management
technically capable of providing this
service may be used as a resource for
both spinning and non-spinning
contingency reserves.68 Consistent with
the Commission’s directive in Order No.
693, the modification should list the
types of resources, including demand-
side management, which can be used to
meet contingency reserves.®® The
modification also should ensure
comparable treatment of demand-side
management with conventional
generation or any other technology and
allow demand-side management to be
considered as a resource for contingency
reserves on this basis without requiring
the use of any particular contingency
reserve option. For example, consistent
with our determinations in Order No.
693, the modification could replace the
term Spinning Reserve with Operating
Reserve—Spinning and Non-Spinning
Reserve with Operating Reserve—
Supplemental, since these glossary
definitions are inclusive of demand-side
management, including controllable
load, in contrast to the current terms
used in the proposed regional
Reliability Standard.70

62. As commenters have pointed out,
the term Spinning Reserve is used in the
definition of Operating Reserve and in
service agreements by and among
certain WECC entities. Therefore, the
Commission will not adopt its proposal
to direct the ERO to remove the term
from the NERC Glossary. However, as
NERC points out WECC has maintained
its own definition of the term Spinning
Reserve. We find no substantial
difference between the two terms. Both
terms refer to “unloaded generation that
is synchronized and ready to serve
additional demand.” 71 In its order
approving WECC’s current regional
Reliability Standard, the Commission
determined that regional definitions

68In Order No. 693, the Commission clarified
that, in order for demand-side management to
participate as a resource for contingency reserves,
it must be technically capable of providing
contingency reserve service. For example, not every
end-user who curbs electricity usage is technically
capable of providing contingency reserve service.
The Commission expects that the ERO would
determine what technical requirements demand-
side management would need to meet to provide
contingency reserves. Order No. 693, FERC Stats. &
Regs. 1 31,242 at P 334.

69 Order No. 693, FERC Stats. & Regs. { 31,242 at
P 333.

701d. P 1896.

71NERC Glossary, available at http://
www.nerc.com/docs/standards/rs/Glossary
of Terms 2010April20.pdf.
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should conform to the definitions set
forth in the NERC Glossary, unless a
specific deviation has been justified.”2
WECGC has not justified the need for a
separate, regional definition of Spinning
Reserve. Accordingly, we direct WECC
to remove this regional definition from
the NERC Glossary.

F. Miscellaneous

Comments

63. In its petition, NERC contends that
the industry will benefit from the
improved clarity of the proposed
regional Reliability Standard. Among its
revisions, NERC presents a proposal
from WECC for an interpretation of the
term “Load Responsibility.” 73 In the
NOPR, the Commission stated its belief
that any confusion regarding the term
“Load Responsibility” has been
addressed by WECC and therefore does
not have a reliability impact. Xcel states
that it agrees that WECC'’s interpretation
is an improvement and that the standard
is clearer without the term.
Nevertheless, Xcel comments that more
guidance on application is needed from
both WECC and FERC before the
western markets may operate efficiently.

64. If the Commission decides to
remand the proposed regional
Reliability Standard, the QF Parties ask
the Commission to direct WECC to
define the term “net generation.” The QF
Parties explain that the calculation of
the amount of contingency reserves in
the proposed standard is based, in part,
on the amount of net generation, which
is not defined. The QF Parties contend
that, consistent with Commission
precedent, the definition of net
generation should not include
generation used to serve load behind the
meter.”4

65. Regarding the applicability of the
proposed regional Reliability Standard,
NV Energy expresses concern that it
does not assign any responsibility or
obligations for generator owners and
generator operators. NV Energy states
that a balancing authority does not have
ownership or operational control over

72 North American Electric Reliability Corp., 119
FERC q 61,260 at P 54.

73 WECC'’s interpretation of “Load Responsibility,”
which was approved by the WECC Board of
Directors September 7, 2007, places the
responsibility on the balancing authorities to
determine the amount of and assure that adequate
contingency reserves are provided. See WECC
Interpretation of Load Responsibility (Sept. 7,
2007), available at http://www.wecc.biz/Standards/
Interpretations/Interpretation%200f%20Load %20
Responsibility.pdf. Likewise, the current regional
Reliability Standard places the responsibility on the
balancing authorities to determine the amount of
contingency reserves and assure that adequate
contingency reserves are provided.

74 Citing, Opinion No. 464, Docket No. ER98—
997-000, at P 11 et seq., 38—40 (August 12, 2003).

significant shares of generating
resources within its footprint. Thus, NV
Energy contends, a balancing authority
may be required to carry a
disproportionate share of the
contingency reserve obligation within
the Western Interconnection. For this
reason, NV Energy asks the Commission
to direct WECC to address this issue on
remand.

Commission Determination

66. The proposed regional Reliability
Standard offers certain improvements
over the current regional Reliability
Standard as commenters point out.
Nevertheless, for the reasons discussed
above, we must remand the proposed
regional Reliability Standard to the
ERO. On remand, we direct WECC to
consider the concerns raised by the QF
Parties and NV Energy.

I1I. Information Collection Statement

67. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting and
recordkeeping (collections of
information) imposed by an agency.”>
The information contained here is also
subject to review under section 3507(d)
of the Paperwork Reduction Act of
1995.76 By remanding the proposed
Reliability Standard the Commission is
maintaining the status quo until future
revisions to the Reliability Standard are
approved by the Commission. Thus, the
Commission’s action does not add to or
increase entities’ reporting burden.

IV. Environmental Analysis

68. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.”” The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.”® The
actions directed herein fall within this
categorical exclusion in the
Commission’s regulations.

V. Regulatory Flexibility Act

69. The Regulatory Flexibility Act of
1980 (RFA) 79 generally requires a

755 CFR 1320.11.

7644 U.S.C. 3507(d).

77 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
FERC Stats. & Regs. 30,783 (1987).

7818 CFR 380.4(a)(2)(ii).

795 U.S.C. 601-612.

description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a final rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
Office of Size Standards develops the
numerical definition of a small
business.8° For electric utilities, a firm
is small if, including affiliates, it is
primarily engaged in the transmission,
generation and/or distribution of
electric energy for sale and its total
electric output for the preceding twelve
months did not exceed four million
megawatt hours. The RFA is not
implicated by this final rule because by
remanding the proposed Reliability
Standard the Commission is
maintaining the status quo until future
revisions to the Reliability Standard are
approved by the Commission.

VI. Document Availability

70. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

71. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

72. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

73. This final rule shall become
effective November 26, 2010. The
Commission has determined, with the
concurrence of the Administrator of the

80 See 13 CFR 121.201.
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BILLING CODE 6717-01-P

DEPARTMENT OF STATE

22 CFR Part 62
[Public Notice: 7216]
RIN 1400-AC56

Exchange Visitor Program—Secondary
School Students

AGENCY: United States Department of
State.

ACTION: Final rule.

SUMMARY: The Department is revising
existing Secondary School Student
regulations regarding the screening,
selection, school enrollment,
orientation, and quality assurance
monitoring of exchange students as well
as the screening, selection, orientation,
and quality assurance monitoring of
host families and field staff. Further, the
Department is adopting a new
requirement regarding training for all
organizational representatives who
place and/or monitor students with host
families. The proposed requirement to
conduct FBI fingerprint-based criminal
background checks will not be
implemented at this time. Rather, it will
continue to be examined and a
subsequent Final Rule regarding this
provision will be forthcoming. These
regulations, as revised, govern the
Department designated exchange visitor
programs under which foreign

secondary school students (ages 15—
187/) are afforded the opportunity to
study in the United States at accredited
public or private secondary schools for
an academic semester or year while
living with American host families or
residing at accredited U.S. boarding
schools.

DATES: Effective November 26, 2010.
Compliance with the new requirement
for the State Department designed and
mandated training module for local
coordinator training, as set forth at
§62.25(d)(1), will not become effective
until the development of an online
training platform implementing this
requirement is completed. The
Department anticipates a January 2011
launch of this training platform. A
subsequent Federal Register Notice will
be published when development is
completed.

FOR FURTHER INFORMATION CONTACT:
Stanley S. Colvin, Deputy Assistant
Secretary for Private Sector Exchange,
U.S. Department of State, SA-5, 2200 C
Street, NW., 5th Floor, Washington, DC
20522-0505; or e-mail at
JExchanges@state.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Department of State has authorized
Secondary School Student programs
since 1949, following passage of the
United States Information and
Educational Exchange Act of 1948 and
adoption of 22 CFR Part 62—Exchange
Visitor Program, establishing a student
exchange program (14 FR 4592, July 22,
1949). Over the last 60 years, more than

850,000 foreign exchange students have
lived in and learned about the United
States through these Secondary School
Student programs.

While the vast majority of the
Department’s nearly 28,000 annual
exchanges of Secondary School students
conclude with positive experiences for
both the exchange student and the
American host families, a number of
incidents have occurred recently with
respect to student placement and
oversight which demand the
Department’s immediate attention. The
success of the Secondary School
Student program is dependent on the
generosity of the American families who
support this program by welcoming
foreign students into their homes. The
number of qualified foreign students
desiring to come to the United States for
a year of high school continues to rise
and student demand is now placing
pressure on the ability of sponsors to
identify available and appropriate host
family homes. The Department desires
to provide the means to permit as many
exchange students into the United
States as possible so long as we can
ensure their safety and welfare, which is
our highest priority.

A great majority of exchange students
who come to the United States to attend
high school enjoy positive life-changing
experiences, grow in independence and
maturity, improve their English
language skills, and build relationships
with U.S. citizens. As with other
Exchange Visitor Program categories,
the underlying purpose of the
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Secondary School Student program is to
further U.S. public diplomacy and
foreign policy goals by encouraging this
positive academic and social
interaction. Experience has shown that
foreign students who participate in this
program share the knowledge and
goodwill derived from their exchange
experience with fellow citizens upon
return to their home countries. The age
and vulnerability of high school
exchange students and the long-term
importance of these programs
necessitates increased quality of sponsor
program administration through both
the promulgation of clear and enhanced
regulations and continued Department
oversight of sponsor activities and
compliance. The Department believes
that the increased specificity in this
Final Rule and the establishment of
minimum industry standards will
improve the quality of exchange student
placements and promote the health,
safety and well-being of this most
vulnerable group of exchange visitors.
The Department, the Congress, the
American public, and members of the
exchange community share a common
goal of ensuring a safe and positive
exchange experience for every foreign
student participating in this exchange
program.

As a first step in the rulemaking
process to adopt enhanced program
safeguards, the Department published in
the Federal Register an Advance Notice
of Proposed Rulemaking (ANPRM)
soliciting comments from sponsors and
the general public on current best
practices in the industry (see 74 FR
45385, September 2, 2009). The ANPRM
focused on six areas: (1) Utilization of
standardized information on a sponsor-
developed host family application form;
(2) a requirement for photographs of all
host family homes (to include the
student’s bedroom, living areas, kitchen,
outside of house and grounds) as a part
of the host family application process;
(3) the appropriateness of host family
references from family members or local
coordinators, and the feasibility of
obtaining one reference from the school
in which the student is enrolled; (4)
whether fingerprint-based criminal
background checks should be required
of all adult host family members and
sponsor officers, employees,
representatives, agents and volunteers
who come, or may come, into direct
contact with the student and whether
guidelines regarding the interpretation
of criminal background checks are
needed; (5) the establishment of
baseline financial resources for potential
host families; and (6) the establishment
of limitations on the composition of

potential host families. In response to
the ANPRM, 97 parties filed comments,
and the Department, in turn, identified
16 discrete issues that it believed
merited specific public comment. These
issues and the proposed regulatory
language addressing each matter were
consolidated into a Notice of Proposed
Rulemaking (NPRM) (see 75 FR 23197,
May 3, 2010). The Department received
a total of 1,698 comments in response to
the NPRM. Of this number, 1,265
comments, or 74% of the total
comments, were submitted by
individuals self-identifying with three
sponsor organizations: Rotary
International (600 comments); American
Field Services (451 comments); and
Youth for Understanding (214
comments). Collectively, comments
from persons associated with these three
sponsor organizations opposed:
Obtaining FBI fingerprint-based
criminal background checks for adult
members of potential host families; the
prohibition of single adults hosting
exchange students; the prohibition of
removing exchange students’
government issued documents, personal
computers, and telephones from their
possession; and the change of required
maximum distance of local coordinators
from exchange students from 120 miles
to one hour’s drive. Sponsor
organizations, industry associations,
state law enforcement agencies, and
other interested members of the public
submitted the remaining 433 comments.
The Department also hosted a public
meeting on June 17, 2010, to discuss the
Notice of Proposed Rulemaking. The
Executive Directors of the Alliance and
Council on Standards for International
Educational Travel (CSIET) and a
representative of the National Center for
Missing and Exploited Children
provided statements on behalf of their
respective organizations. Eleven (11)
other individuals spoke at the public
meeting, including directors of three
organizations, two local Rotary leaders,
four exchange program volunteers, and
one current exchange student. The
Department received twelve (12) written
comments from attendees following the
public meeting.

Analysis of Comments

1. Standard Host Family Application
Form. The Department proposed that a
new regulatory provision be added at
§62.25(j)(2) to require the use of
standard information fields on sponsors’
host family application forms. The
information set forth at Appendix F to
Part 62, “Information to be Collected on
Secondary School Student Host Family
Applications,” includes all data fields
that, at a minimum, must be collected.

The Department received 93 comments,
85 of which supported this change
indicating that it is important that all
sponsors collect the same information
on potential host families. The eight
parties opposing this proposal argued
that sponsor organizations are
sufficiently able to determine
information to be collected on the Host
Family Application without guidance
from the Department. The Department
disagrees with these eight parties. Based
on the Department’s administration of
this program, the collection of uniform
information by all sponsors will
establish a consistent, program-wide
base for evaluating potential host
families. Having considered all points of
view on this issue, the Department
hereby adopts, without change, this
proposed language set forth at
§62.25(j)(2).

2. Requiring Photographs of the Host
Family Home. The Department
proposed that a new regulatory
provision be added at § 62.25(j)(2) to
require sponsors to photograph the
exterior and grounds, kitchen, student’s
bedroom, bathroom, and family or living
room of the potential host family’s home
as part of the host family application.
The Department received 81 comments,
38 of which supported this change.
Parties supporting this proposal
explained that requiring photographs of
the host family home would provide an
objective visual means of evaluating the
suitability of the home and is currently
a standard practice of many sponsors.
Many of the parties who did not support
this requirement submitted comments
that were general in nature, i.e., merely
voicing opposition to the proposal but
without an explanation. A few
comments stated that requiring
photographs was an invasion of privacy.
The Department disagrees with
comments opposed to this proposed
change and has determined that the
safety of students outweighs any privacy
issues that could be raised. The
Department hereby adopts, without
change, this proposed language set forth
at §62.25(j)(2).

3. Personal Character References for
Host Family Applicants. As a
procedural safeguard, the Department
proposed that a new regulatory
provision be added at § 62.25(j)(5) to
eliminate host family members, and
sponsor representatives from serving as
character references for potential host
families. The Department received 45
comments, 37 of which supported this
change. Parties who did not support this
requirement submitted comments that
were general in nature, i.e., merely
voicing opposition to the proposal but
without an explanation. The
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Department believes that the obtainment
of personal character references from
family members and persons affiliated
with the sponsor organization does not
provide a sufficiently impartial
recommendation of a family’s suitability
to host. Having considered all points of
view on this issue, the Department
thereby adopts, without change, the
proposed language set forth at
§62.25(j)(5).

4. Measuring Host Family Financial
Resources. The Department proposed
that a new regulatory provision be
added at § 62.25(j)(6) to prohibit the
placement of exchange students with
host families receiving financial needs-
based government subsidies for food or
housing and to require that program
sponsors collect the range of annual
household income of potential host
families on the host family application.
The Department received 150
comments, 43 of which supported the
collection of host family financial
information. No comments were
received opposing prohibiting a family
that receives needs-based government
subsidies for food or housing from
hosting exchange students. Parties
opposed to the proposed change
regarding collection of information on
host family income expressed the
following concerns: Host families would
not want to disclose their annual
income levels; the requirement of such
disclosure could discourage families
from hosting; and income level is not a
determinant of whether a family will be
a good host family. The Department
disagrees with those comments opposed
to collecting household income
information and has determined that the
benefits of knowing a potential host
family’s range of income is an important
factor in assessing a family’s financial
ability to care for an exchange student
and outweighs any concerns that such
information collection would
discourage some families from hosting.
Having considered all points of view on
this issue, the Department hereby
adopts, without change, the proposed
language set forth at §62.25(j)(6).

5. Criminal Background Checks. The
Department proposed that a new
regulatory provision be added at
§62.25(j)(7) to require that all potential
host family adults (age 18 or older)
complete an FBI fingerprint-based
criminal background check before the
family is able to host an exchange
student. The Department received 882
comments, 160 of which supported this
change. Opponents of the proposed FBI
fingerprint-based criminal background
check requirement suggested it would
“criminalize” host families participating
in the program and could potentially

reduce by as much as 30% the number
of families willing to host. This estimate
was calculated by sponsors and industry
trade associations involved in the
program through surveys of current host
families. Opponents also suggested that
this proposal could not be executed in
a timely, cost effective, or convenient
manner as there is no existing
mechanism for such checks to be
performed directly by placement
organizations. Supporters of this
proposed requirement explained that
the extra level of protection that FBI
fingerprint-based criminal background
checks of host family adults would
provide exchange students far
outweighs the inconveniences that such
checks would impose on host families.

The Department notes that the
proposal to require FBI fingerprint-
based criminal history checks for all
adult members of potential host families
is responsive to public demands for the
increased protections and reflects a
trend at both the state and federal levels
towards requiring FBI fingerprint-based
criminal background checks for
volunteers working with children.
Specifically, the Congress created the
Child Safety Pilot Program to be
administered by the National Center for
Missing and Exploited Children (see the
National Child Protection Act/
Volunteers for Children Act) to provide
a national means to complete FBI
fingerprint-based criminal background
checks on volunteers working with
children, a category that includes adult
members of potential host families.

Given the National Center for Missing
and Exploited Children’s limited
authorization and resources to perform
these checks, a number of cost,
administrative, and statutory issues
need to first be addressed before this
proposal can be adopted. Accordingly,
the Department will conduct further
fact-finding and analysis on this matter
and will not adopt at this time the
proposed language set forth at
§62.25(j)(7). The existing requirements
for criminal background checks remain.
As a matter of clarification, sponsors
must verify that each member of the
host family household eighteen years of
age and older, as well as any new adult
member added to the household, or any
member of the host family household
who will turn eighteen years of age
during the exchange student’s stay in
that household, has undergone a
criminal background check (which must
include a search of the Department of
Justice’s National Sex Offender Public
Registry). See hitp://www.nsopk.gov.

6. Host Family Composition. The
Department proposed that a new
regulatory provision be added at

§62.25(j)(9) to prohibit single adults
without a school-aged child living in the
home or without a child who visits the
home frequently from hosting exchange
students. The Department received
1,190 comments, 77 of which supported
this change. Supporters of this proposed
change believe that the placement of an
exchange student or students with a
single adult without a school-aged child
who lives in or frequently visits the
home necessarily increases potential
risk to the exchange student as there is
no additional person in the home with
whom the student can communicate,
should the relationship with the host
parent become strained or abusive.
However, parties opposing this proposal
argued that the exclusion of single
adults without school-aged children in
the home or who frequently visit is
discriminatory and would unnecessarily
eliminate approximately ten percent
(10%) of current host families many of
whom, sponsors reported, provide
excellent experiences for their exchange
students and who tend to repeatedly
volunteer to participate in this exchange
program. This potential reduction of
host families was provided by trade
associations involved in this program
through a survey of current host
families.

The Department notes that numerous
public comments submitted by sponsor
organizations outlined best practices
regarding the placement of exchange
students in single adult host homes,
including additional screening measures
for single adults. Having considered
competing points of view, the
Department finds that the language set
forth at § 62.25(j)(9) should be amended
to impose additional screening
procedures for exchange student
placements involving single adult
parents with no school-aged children in
the home, including a secondary level of
review by an organizational
representative other than the individual
who recruited and selected the
applicant. Such secondary review
should include demonstrated evidence
from the individual’s friends or family
who can provide an additional support
network for the exchange student and
evidence of the individual’s ties to the
community. Finally, both the exchange
student and his or her natural parents
must agree in writing to any placement
with a single adult host parent without
a school-aged child in the home. These
additional screening procedures for
single adult homes will be monitored by
the Department over an experimental
period of not more than three years,
following which the success of this
approach will be further reviewed and
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any necessary adjustments will be
considered for adoption.

7. Local Coordinator Training Course.
The Department proposed that a new
regulatory provision be added at
§62.25(d)(1) to require that all local
coordinators complete a training
program, to be developed and
administered by the Department. The
Department received 108 comments, 65
of which supported this proposal. The
Department notes that local
coordinators, who serve as
representatives (as either employees or
volunteers) of program sponsors and
who have responsibility for obtaining
school enrollment and locating and
recruiting host families, are the critical
component in a successful exchange
program. Local coordinators exercise a
degree of independent judgment when
determining whether a potential host
family is capable of providing a
comfortable and nurturing home
environment for an exchange student,
whether that family is an appropriate
match for the student, and whether it
has adequate financial resources to
undertake hosting obligations.
Opponents of this proposed change
explained that the local coordinator
training programs currently offered by
sponsors are sufficient and that a
Department-administered training
course is redundant. The Department
disagrees with those comments and
determines that a uniform and program-
wide local coordinator training course
will better ensure that all agents and
employees placing exchange students
on behalf of a sponsor are equally
educated and informed of their
responsibilities. Having considered all
points of view on this issue, the
Department hereby adopts, without
change, the proposed language set forth
at §62.25(d)(1).

8. Number of Students and Host
Families for Whom a Local Coordinator
May Be Responsible. The Department
sought public comment on whether
limiting the number of student and host
family placements that a local
coordinator may oversee would enhance
the quality of host family placements.
The Department received 61 comments,
17 of which supported this proposal.
Opponents of the proposal opined that
such a ratio was a decision best left to,
and most accurately set by, the sponsor
organization. The Department agrees
with the 44 parties opposing this
proposal, and, having considered all
points of view on this issue, does not
adopt this requirement.

9. Athletic Participation in the United
States. The Department proposed that a
new regulatory provision be added at
§62.25(h)(2). This provision would

prohibit exchange student selection and
placement based on athletic ability. The
Department received 37 comments, 35
of which supported this proposal.
Comments in support of this
requirement noted that this proposal is
an existing CSIET provision and that the
adoption of this standard would
establish a uniform policy across the
Secondary School Student program
industry. The two parties opposed to
this requirement provided no explicit
reasons. Having has considered all
points of view on this issue, the
Department hereby adopts, without
change, the proposed language set forth
at §62.25(h)(2).

10. Prohibition of Payments to Host
Families. The Department proposed that
a new regulatory provision be added at
§62.25(d)(6) to prohibit payments to
host families for hosting exchange
students. The Department received 141
comments, 122 of which supported this
proposal. Parties who supported the
proposal cited the established
Secondary School Student program
practice of not paying host families to
ensure that host families are involving
themselves in the program with the
correct motives, i.e., for the experience,
and not for compensation. The parties
who opposed this requirement
suggested that host families were
providing a service for which the family
should be compensated. The
Department disagrees with the 19
parties opposing this proposal and
maintains its position that hosting an
exchange student must remain a
volunteer activity. Having considered
all points of view on this issue, the
Department hereby adopts, without
change, the proposed language set forth
at §62.25(d)(6).

11. Separate Orientation for Host
Families. The Department proposed that
a new regulatory provision be added at
§62.25(d)(9). This provision would
clarify that sponsors must conduct the
host family orientation at the end of the
host family application process, i.e.,
after the host family has been fully
vetted and accepted into the program.
The Department received 519
comments, 75 of which supported this
proposal. Parties opposed to this
proposed change argued that the host
family orientation is often used as the
initial recruitment session. The
Department disagrees with those
comments opposed to requiring a
separate host family orientation and has
determined that a separate orientation,
to be conducted following the
recruitment, screening, and selection of
host families, will better ensure that the
host family fully understands and
accepts the obligations it assumes when

choosing to host an exchange student.
Having considered all points of view on
this issue, the Department hereby
adopts, without change, the proposed
language set forth at § 62.25(d)(9).

12. Additional Visit to Host Family
Homes. The Department proposed that a
new regulatory provision be added at
§62.25(d)(12) to require that a visit to
the host family home be conducted,
within two months of placement, by an
organizational representative of the
sponsor other than the local coordinator
who screened and selected the host
family and made the placement. The
Department received 91 comments, 31
of which supported this proposal.
Opponents focused on additional
administration and cost burdens for
sponsors required for a second
organizational representative to make
these visits. The Department disagrees
with those comments opposed to this
proposed change and has determined
that the enhanced monitoring outweighs
any possible administrative
inconveniences. The Department also
recognizes that some sponsors will need
to adjust their current business models
to satisfy this new requirement but has
determined that this requirement is a
minimal cost to sponsors. Having
considered all points of view on this
issue, the Department hereby adopts,
without change, the proposed language
set forth at § 62.25(d)(12).

13. Local Coordinator Distance from
Exchange Students. The Department
proposed that a new regulatory
provision similar to that which has been
successfully incorporated into the Au
Pair category regulations be added at
§62.25(d)(5) to require that no
secondary school student placement be
made beyond one hour’s drive of the
home of the local organizational
representative responsible for
monitoring the student. The Department
received 54 comments, 22 of which
supported this proposal. Opponents of
this change explained that such a
requirement would serve only to the
limit number of exchange student
placements in rural locations, especially
the Mountain West region. The
Department agrees with those comments
opposed to this proposed change.
Having considered all points of view on
this issue, the Department does not
adopt this requirement.

14. Restrictions on Local
Coordinators. The Department proposed
that a new regulatory provision be
added at § 62.25(d)(10) to limit the
functions and responsibilities of a local
coordinator. Such limitations would
prohibit a local coordinator from
performing the duties of both a host
family and a local coordinator/area
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supervisor for an exchange student; or
performing the duties of both a host
family for one sponsor and a local
coordinator for another. A local
coordinator would also be prohibited
from performing the duties of a local
coordinator for a student if the
coordinator also holds a position of
direct authority over the student that is
not related to or arising from the
coordinator’s placement of a student
with a host family. Many local
coordinators are teachers and principals
in the schools where a student is placed.
The Department received 62 comments,
31 of which supported this proposal.
Opponents specifically argued that
school officials (both teachers and
principals) best know the school and
student environment in which exchange
students will be immersed and to
exclude such a cohort needlessly
eliminates some of the most important
volunteers in the Secondary School
Student program. The Department
adopts, without change, the proposed
language set forth at §62.25(d)(10)(i)
and (ii) but finds that the language set
forth at §62.25(d)(10)(iii) should be
amended so that principals and teachers
are not excluded from serving as local
coordinators. However, a teacher cannot
serve as a local coordinator for a student
in his/her class. A principal cannot
serve as a local coordinator for a student
in his/her school. The Department also
notes that students are placed in U.S.
boarding schools.

15. Removing Exchange Student
Property. The Department proposed that
a new regulatory provision be added at
§62.25(d)(8) to prohibit the removal of
exchange students’ government issued
documents, personal computers, and
telephones from their possession. The
Department received 550 comments, 68
of which supported this proposal.
Comments opposed to this proposed
requirement argued both that students
often do not understand the importance
of safekeeping their government issued
documents and that confiscating cell
phones and computers is a time-tested
and acceptable disciplinary action for
host parents. Comments supporting this
proposed requirement explained that
exchange students should always have
access to their telephones and
computers to maintain contact with
parents, authorities, or friends in case of
a problem, thus viewing such access as
a safeguard for the student. Federal law
prohibits the removal of official
governmental documents from foreign
nationals. The Department agrees with
the comments opposed to these
proposed requirements regarding the
removal of cell phones and computers

and has determined that the language
set forth at § 62.25(d)(8) should be
amended to delete the prohibition
against removing an exchange student’s
personal computer or cell phone.
However, under no circumstance is a
sponsor or a host family permitted to
prohibit a student from communicating
with his/her natural parents and
families by telephone and e-mail.

16. Limits to Advertising. The
Department proposed that new
regulatory provisions be added at
§62.25(m)(3) and (4) to prohibit
sponsors from including personal data,
contact information, or photographs of
potential exchange students on web
sites or in other promotional materials
and would require sponsors to ensure
that access to student profiles be
password protected and available only
to potential host families who have been
fully vetted and selected for program
participation. The Department received
103 comments, 27 of which supported
this proposal. Parties supporting this
proposal stated that prohibiting the use
of photographs and personal
information of potential exchange
students for recruiting un-vetted host
families would better ensure the safety
of exchange students as it makes such
information more difficult for predators
to access. Opponents stated that use of
photographs in a restricted and limited
manner is essential for host family
recruiting. Opponents also described
this type of “photo-listing,” or using a
photograph with a student’s first name
but no last name, address, or contact
information to be a safe and responsible
practice and one widely used in the U.S.
adoption of children process. The
Department disagrees with those
comments opposing this proposed
change and notes that the family
selection process in the U.S. adoption
system is much more lengthy and
comprehensive than the selection of
exchange student host families, and is
therefore an inexact comparison. Having
considered all points of view on this
issue, the Department hereby adopts,
without change, the proposed language
set forth at § 62.25(m)(3) and
§62.25(m)(4).

Finally, in drafting the Proposed Rule,
the language contained in section
62.25(n) Reporting Requirements,
paragraph 3 was amended to clarify the
information the report was to contain.
The Department views this as a
clarification and not a change in
requirements. Currently, a sponsor
cannot prepare a report on changes in
student placement with more than one
host family or school without having the
data, requested in the proposed rule,
readily available. Likewise, a sponsor

cannot perform requisite monitoring of
a student without having this
information on each student in their
exchange program. In addition,
consistent with the current process
required for completion of the
Placement Reports, this report is being
requested in electronic format to enable
the data submitted from all sponsor
organizations to be compared and
analyzed. The Department received no
comments on this section of the
proposed requirement and hereby
adopts the proposed language set forth
at 62.25(n)(3) as stated. For additional
clarification, a final sentence was added
to reflect the date by which the report
is required. The sentence reads: This
report is due by July 31 for the previous
academic school year.

Administrative Procedure Act

The Department of State is of the
opinion that the Exchange Visitor
Program is a foreign affairs function of
the U.S. Government and that rules
implementing this function are exempt
from section 553 (Rulemaking) and
section 554 (Adjudications) of the
Administrative Procedure Act (APA).
The U.S. Government policy and
longstanding practice have supervised
and overseen foreign nationals who
come to the United States as
participants in exchange visitor
programs, either directly or through
private sector program sponsors or
grantees. When problems occur, the U.S.
Government is often held accountable
by foreign governments for the
treatment of their nationals, regardless
of who is responsible for the problems.
The purpose of this rule is to protect the
health and welfare of foreign nationals
entering the United States (often on
programs funded by the U.S.
Government) for a finite period of time
and with a view that they will return to
their countries of nationality upon
completion of their exchange programs.
In support of its position that this Final
Rule involves a foreign affairs function
of the U.S. Government, the Department
of State represents that failure to protect
the health and welfare of these foreign
nationals will have direct and
substantial adverse effects on the foreign
affairs of the United States. Given this
foreign affairs function exemption, the
Department of State considers that it is
under no legal obligation to provide
public notice and comment with respect
to proposed regulations. Nonetheless, in
this instance, the Department of State
offered reasonable opportunity for
public notice and comment.
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Regulatory Flexibility Act/Executive
Order 13272: Small Business

As discussed above, the Department
believes that this rule is exempt from
the provisions of 5 U.S.C. 553, and that
no other law requires the Department to
give notice of rulemaking. Accordingly,
the Department believes that this rule is
not subject to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) or Executive Order 13272,
section 3(b).

However, the Department has
examined the potential impact of this
rule on small entities. Entities
conducting student exchange programs
are classified under code number
6117.10 of the North American Industry
Classification System. Some 5,573 for-
profit and tax-exempt entities are listed
as falling within this classification. Of
this total number of so-classified
entities, 1,226 are designated by the
Department of State as sponsors of an
exchange visitor program, designated as
such to further the public diplomacy
mission of the Department and U.S.
Government through the conduct of
people to people exchange visitor
programs. Of these 1,226 Department
designated entities, 933 are accredited
degree granting academic institutions,
none of which we believe to be a small
entity under the terms of the Regulatory
Flexibility Act and the remaining 293
are for-profit or tax-exempt entities. Of
the 293 for-profit or tax-exempt entities
designated by the Department 131 have
annual revenues of less than $7 million
dollars, thereby falling within the
purview of the Regulatory Flexibility
Act. Of these 131 entities 61 conduct
secondary school student activities.
This Rule will involve additional costs
for these 61 entities. These costs arise
from the additional staff time needed to
photograph host family homes,
additional screening procedures for
single adult family homes, ensuring that
an orientation is conducted after a
potential host family has been fully
vetted and accepted and an additional
home visit to the host family by an
organizational representative within two
months of placement of the student in
the home. The Department estimates
these additional requirements will
involve approximately four additional
hours of staff time, per student and at
an estimated $20 per hour will cost $80
additional per student participant.
These 61 small entities program some
3,750 students annually. Thus at an
additional $80 per student these 61
entities will incur $300,000 in
additional administrative costs.

Although, as stated above, the
Department is of the opinion that the

Exchange Visitor Program is a foreign
affairs function of the United States
Government and, as such, that this rule
is exempt from the rulemaking
provisions of section 553 of the APA,
given the projected costs of this rule
(discussed under the Executive Order
12866 heading below) and the number
of entities conducting student exchange
programs noted above, the Department
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million in any
year and it will not significantly or
uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department has determined that
this rulemaking will not have tribal
implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirements of Section 5 of Executive
Order 13175 do not apply to this
rulemaking.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by 5 U.S.C. 804 for the purposes
of Congressional review of agency
rulemaking under the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801-808). This rule will
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

The Department is of the opinion that
the Exchange Visitor Program is a
foreign affairs function of the United
States Government and that rules
governing the conduct of this function
are exempt from the requirements of
Executive Order 12866. However, the
Department has nevertheless reviewed
this regulation to ensure its consistency
with the regulatory philosophy and

principles set forth in that Executive
Order.

The Department has identified
potential costs associated with this rule
beginning with the requirement that
sponsors collect photographs
documenting the exterior and interior of
a potential host family home. Although
many sponsors currently collect such
photographs as part of the host family
application and vetting process, not all
designated sponsors do so. Those
sponsors that do collect this
photographic documentation find that
the cost of doing so is not substantial as
the photographs are taken by the local
coordinator with digital cameras,
uploaded electronically, and attached to
the host family application that is in
turn sent to the sponsor for evaluation
and further vetting. For program
sponsors not currently following this
practice, the cost of doing so will be
associated with the purchase of a digital
camera for those local coordinators that
do not own or have access to one (or a
telephone with camera capability). The
Department does not believe this will be
a substantial cost to sponsors. No
comments received cited cost as an
objection to photo use.

The Department also identifies the
costs associated with the
implementation of enhanced training for
local coordinators, the individuals
acting as agents of program sponsors in
screening, selecting, and monitoring
host family placements. The Department
will develop a training program for all
local coordinators at a projected one-
time development cost to the
Department of $100,000. An additional
cost of this rule is the time required for
these individuals to take this training.
While some local coordinators receive
payment for placing exchange students,
others do not. In determining costs for
required training, the Department places
a value of $20 per hour on the time
spent in taking this required training
and thus finds that if all volunteers and
agents (estimated at 4,000 individuals)
spend three hours each taking the
proposed training, then the aggregate
cost would be approximately $240,000.
Finally, the Department notes that there
will be an increased cost arising from
the requirement that each host family
home be visited within the first or
second month of the student’s
placement in the home by a
representative of the sponsor other than
the local coordinator who screened and
selected the host family and arranged
the placement. The Department
recognizes that the sponsor will utilize
its existing local coordinator network
and that the identifiable cost of this
proposal will be related to the
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additional cost of travel for this sponsor
representative, which the Department
anticipates to not be substantial.

The Department has examined the
costs and benefits associated with this
rule and declares that educational and
cultural exchanges are both the
cornerstone of U.S. public diplomacy
and an integral component of U.S.
foreign policy. The Secondary School
Student exchange programs conducted
under the authorities of the Exchange
Visitor Program promote mutual
understanding by providing foreign
students the opportunity to study in
U.S. high schools while living with
American host families. Not only are the
students themselves transformed by
these experiences, but so too are their
families, friends, and teachers in their
home countries. By studying and
participating in daily student life in the
United States, Secondary School
Student program participants gain an
understanding of and an appreciation
for the similarities and differences
between their culture and that of the
United States. Upon their return home,
these students enrich their schools and
communities with different perspectives
of U.S. culture and events, providing
local communities with new and
diverse perspectives. Secondary School
Student exchanges also foster enduring
relationships and lifelong friendships
which help build longstanding ties
between the people of the United States
and other countries. In reciprocal
fashion, American secondary school
students are provided opportunities to
increase their knowledge and
understanding of the world through
these friendships. Participating schools
gain from the experience of having
international students in the classroom,
at after-school activities, and in their
communities. Although the benefits of
these exchanges to the United States
and its people cannot be monetized, the
Department is nonetheless of the
opinion that these benefits outweigh the
costs associated with this rule.

Executive Order 12988

The Department has reviewed this
regulation in light of sections 3(a) and
3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Orders 12372 and 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in

accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this regulation.

Paperwork Reduction Act

The information collection
requirements contained in this
rulemaking are pursuant to the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35 and OMB Control Number
1405—-0147, Form DS-7000.

List of Subjects in 22 CFR Part 62

Cultural exchange program.
m Accordingly, 22 CFR part 62 is to be
amended as follows:

PART 62—EXCHANGE VISITOR
PROGRAM

m 1. The Authority citation for part 62
is revised to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(]), 1182,
1184, 1258; 22 U.S.C. 1431-1442, 2451 et
seq.; Foreign Affairs Reform and
Restructuring Act of 1998, Pub. L. 105-277,
Div. G, 112 Stat. 2681 et seq.; Reorganization
Plan No. 2 of 1977, 3 CFR, 1977 Comp. p.
200; E.O. 12048 of March 27, 1978; 3 CFR,
1978 Comp. p. 168; the Illegal Immigration
Reform and Immigrant Responsibility Act
(IIRIRA) of 1996, Pub. L. 104-208, Div. C, 110
Stat. 3009-546, as amended; Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001 (USA
PATRIOT ACT) (Pub. L. 107-56), Section
416, 115 Stat. 354; and the Enhanced Border
Security and Visa Entry Reform Act of 2002,
Pub. L. 107-173; 116 Stat. 543.

m 2. Section 62.25 is revised to read as
follows:

§62.25 Secondary school students.

(a) Purpose. This section governs
Department of State designated
exchange visitor programs under which
foreign secondary school students are
afforded the opportunity to study in the
United States at accredited public or
private secondary schools for an
academic semester or an academic year,
while living with American host
families or residing at accredited U.S.
boarding schools.

(b) Program sponsor eligibility.
Eligibility for designation as a secondary
school student exchange visitor program
sponsor is limited to organizations:

(1) With tax-exempt status as
conferred by the Internal Revenue
Service pursuant to section 501(c)(3) of
the Internal Revenue Code; and

(2) Which are United States citizens
as such term is defined in §62.2.

(c) Program eligibility. Secondary
school student exchange visitor
programs designated by the Department
of State must:

(1) Require all exchange students to
be enrolled and participating in a full
course of study at an accredited
academic institution;

(2) Allow entry of exchange students
for not less than one academic semester
(or quarter equivalency) and not more
than two academic semesters (or quarter
equivalency) duration; and

(3) Ensure that the program is
conducted on a U.S. academic calendar
year basis, except for students from
countries whose academic year is
opposite that of the United States.
Exchange students may begin an
exchange program in the second
semester of a U.S. academic year only if
specifically permitted to do so, in
writing, by the school in which the
exchange student is enrolled. In all
cases, sponsors must notify both the
host family and school prior to the
exchange student’s arrival in the United
States whether the placement is for an
academic semester, an academic year, or
a calendar year.

(d) Program administration. Sponsors
must ensure that all organizational
officers, employees, representatives,
agents, and volunteers acting on their
behalf:

(1) Are adequately trained. Sponsors
must administer training for local
coordinators that specifically includes,
at a minimum, instruction in: Conflict
resolution; procedures for handling and
reporting emergency situations;
awareness or knowledge of child safety
standards; information on sexual
conduct codes; procedures for handling
and reporting allegations of sexual
misconduct or any other allegations of
abuse or neglect; and the criteria to be
used to screen potential host families
and exercise good judgment when
identifying what constitutes suitable
host family placements. In addition to
their own training, sponsors must
ensure that all local coordinators
complete the Department of State
mandated training module prior to their
appointment as a local coordinator or
assumption of duties. The Department
of State training module will include
instruction designed to provide a
comprehensive understanding of the
Exchange Visitor Program; its public
diplomacy objectives; and the
Secondary School Student category
rules and regulations. Sponsors must
demonstrate the individual’s successful
completion of all initial training
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requirements and that annual refresher
training is also successfully completed.

(2) Are adequately supervised.
Sponsors must create and implement
organization-specific standard operating
procedures for the supervision of local
coordinators designed to prevent or
deter fraud, abuse, or misconduct in the
performance of the duties of these
employees/agents/volunteers. They
must also have sufficient internal
controls to ensure that such employees/
agents/volunteers comply with such
standard operating procedures.

(3) Have been vetted annually through
a criminal background check (which
must include a search of the Department
of Justice’s National Sex Offender Public
Registry);

(4) Place no exchange student with
his or her relatives;

(5) Make no exchange student
placement beyond 120 miles of the
home of the local coordinator
authorized to act on the sponsor’s behalf
in both routine and emergency matters
arising from that exchange student’s
participation in the Exchange Visitor
Program;

(6) Make no monetary payments or
other incentives to host families;

(7) Provide exchange students with
reasonable access to their natural
parents and family by telephone and e-
mail;

(8) Make certain that the exchange
student’s government issued documents
(i.e., passports, Forms DS—2019) are not
removed from his/her possession;

(9) Conduct the host family
orientation after the host family has
been fully vetted and accepted;

(10) Refrain, without exception, from
acting as:

(i) Both a host family and a local
coordinator or area supervisor for an
exchange student;

(ii) A host family for one sponsor and
a local coordinator for another sponsor;
or

(iii) A local coordinator for any
exchange student over whom he/she has
a position of trust or authority such as
the student’s teacher or principal. This
requirement is not applicable to a
boarding school placement.

(11) Maintain, at minimum, a monthly
schedule of personal contact with the
exchange student. The first monthly
contact between the local coordinator
and the exchange student must be in
person. All other contacts may take
place in-person, on the phone, or via
electronic mail and must be properly
documented. The sponsor is responsible
for ensuring that issues raised through
such contacts are promptly and
appropriately addressed.

(12) That a sponsor representative
other than the local coordinator who
recruited, screened and selected the
host family visit the exchange student/
host family home within the first or
second month following the student’s
placement in the home.

(13) Maintain, at a minimum, a
monthly schedule of personal contact
with the host family. At least once
during the fall semester and at least
once during the spring semester, (i.e.,
twice during the academic year) the
contact by the local coordinator with the
host family must be in person. All other
contacts may take place in person, on
the phone, or via electronic mail and
must be properly documented. The
sponsor is responsible for ensuring the
issues raised through such contacts are
promptly and appropriately addressed.

(14) That host schools are provided
contact information for the local
organizational representative (including
name, direct phone number, and e-mail
address), the program sponsor, and the
Department’s Office of Designation; and

(15) Adhere to all regulatory
provisions set forth in this Part and all
additional terms and conditions
governing program administration that
the Department may impose.

(e) Student selection. In addition to
satisfying the requirements of § 62.10(a),
sponsors must ensure that all
participants in a designated secondary
school student exchange visitor
program:

(1) Are secondary school students in
their home countries who have not
completed more than 11 years of
primary and secondary study, exclusive
of kindergarten; or are at least 15 years
of age, but not more than 18 years and
six months of age as of the program start
date;

(2) Demonstrate maturity, good
character, and scholastic aptitude; and

(3) Have not previously participated
in an academic year or semester
secondary school student exchange
program in the United States or
attended school in the United States in
either F—1 or J-1 visa status.

(f) Student enrollment. (1) Sponsors
must secure prior written acceptance for
the enrollment of any exchange student
in a United States public or private
secondary school. Such prior
acceptance must:

(i) Be secured from the school
principal or other authorized school
administrator of the school or school
system that the exchange student will
attend; and

(ii) Include written arrangements
concerning the payment of tuition or
waiver thereof if applicable.

(2) Under no circumstance may a
sponsor facilitate the entry into the
United States of an exchange student for
whom a written school placement has
not been secured.

(3) Under no circumstance may a
sponsor charge a student private school
tuition if such arrangements are not
finalized in writing prior to the issuance
of Form DS-2019.

(4) Sponsors must maintain copies of
all written acceptances for a minimum
of three years and make such documents
available for Department of State
inspection upon request.

(5) Sponsors must provide the school
with a translated “written English
language summary” of the exchange
student’s complete academic course
work prior to commencement of school,
in addition to any additional documents
the school may require. Sponsors must
inform the prospective host school of
any student who has completed
secondary school in his/her home
country.

(6) Sponsors may not facilitate the
enrollment of more than five exchange
students in one school unless the school
itself has requested, in writing, the
placement of more than five students
from the sponsor.

(7) Upon issuance of a Form DS—-2019
to a prospective participant, the sponsor
accepts full responsibility for securing a
school and host family placement for
the student, except in cases of voluntary
student withdrawal or visa denial.

(g) Student orientation. In addition to
the orientation requirements set forth at
§62.10, all sponsors must provide
exchange students, prior to their
departure from their home countries,
with the following information:

(1) A summary of all operating
procedures, rules, and regulations
governing student participation in the
exchange visitor program along with a
detailed summary of travel
arrangements;

(2) A copy of the Department’s
welcome letter to exchange students;

(3) Age and language appropriate
information on how to identify and
report sexual abuse or exploitation;

(4) A detailed profile of the host
family with whom the exchange student
will be placed. The profile must state
whether the host family is either a
permanent placement or a temporary-
arrival family;

(5) A detailed profile of the school
and community in which the exchange
student will be placed. The profile must
state whether the student will pay
tuition; and

(6) An identification card, that lists
the exchange student’s name, United
States host family placement address
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and telephone numbers (landline and
cellular), sponsor name and main office
and emergency telephone numbers,
name and telephone numbers (landline
and cellular) of the local coordinator
and area representative, the telephone
number of Department’s Office of
Designation, and the Secondary School
Student program toll free emergency
telephone number. The identification
card must also contain the name of the
health insurance provider and policy
number. Such cards must be corrected,
reprinted, and reissued to the student if
changes in contact information occur
due to a change in the student’s
placement.

(h) Student extra-curricular activities.
Exchange students may participate in
school sanctioned and sponsored extra-
curricular activities, including athletics,
if such participation is:

(1) Authorized by the local school
district in which the student is enrolled;
and

(2) Authorized by the state authority
responsible for determination of athletic
eligibility, if applicable. Sponsors shall
not knowingly be party to a placement
(inclusive of direct placements) based
on athletic abilities, whether initiated
by a student, a natural or host family,

a school, or any other interested party.

(3) Any placement in which either the
student or the sending organization in
the foreign country is party to an
arrangement with any other party,
including receiving school personnel,
whereby the student will attend a
particular school or live with a
particular host family must be reported
to the particular school and the National
Federation of State High School
Associations prior to the first day of
classes.

(i) Student employment. Exchange
students may not be employed on either
a full or part-time basis but may accept
sporadic or intermittent employment
such as babysitting or yard work.

(j) Host family application and
selection. Sponsors must adequately
screen and select all potential host
families and at a minimum must:

(1) Provide potential host families
with a detailed summary of the
Exchange Visitor Program and of their
requirements, obligations and
commitment to host;

(2) Utilize a standard application form
developed by the sponsor that includes,
at a minimum, all data fields provided
in Appendix F, “Information to be
Collected on Secondary School Student
Host Family Applications”. The form
must include a statement stating that:
“The income data collected will be used
solely for the purposes of determining
that the basic needs of the exchange

student can be met, including three
quality meals and transportation to and
from school activities.” Such application
form must be signed and dated at the
time of application by all potential host
family applicants. The host family
application must be designed to provide
a detailed summary and profile of the
host family, the physical home
environment (to include photographs of
the host family home’s exterior and
grounds, kitchen, student’s bedroom,
bathroom, and family or living room),
family composition, and community
environment. Exchange students are not
permitted to reside with their relatives.

(3) Conduct an in-person interview
with all family members residing in the
home where the student will be living;

(4) Ensure that the host family is
capable of providing a comfortable and
nurturing home environment and that
the home is clean and sanitary; that the
exchange student’s bedroom contains a
separate bed for the student that is
neither convertible nor inflatable in
nature; and that the student has
adequate storage space for clothes and
personal belongings, reasonable access
to bathroom facilities, study space if not
otherwise available in the house and
reasonable, unimpeded access to the
outside of the house in the event of a
fire or similar emergency. An exchange
student may share a bedroom, but with
no more than one other individual of
the same sex.

(5) Ensure that the host family has a
good reputation and character by
securing two personal references from
within the community from individuals
who are not relatives of the potential
host family or representatives of the
sponsor (i.e., field staff or volunteers),
attesting to the host family’s good
reputation and character;

(6) Ensure that the host family has
adequate financial resources to
undertake hosting obligations and is not
receiving needs-based government
subsidies for food or housing;

(7) Verify that each member of the
host family household 18 years of age
and older, as well as any new adult
member added to the household, or any
member of the host family household
who will turn eighteen years of age
during the exchange student’s stay in
that household, has undergone a
criminal background check (which must
include a search of the Department of
Justice’s National Sex Offender Public
Registry);

(8) Maintain a record of all
documentation on a student’s exchange
program, including but not limited to
application forms, background checks,
evaluations, and interviews, for all
selected host families for a period of

three years following program
completion; and

(9) Ensure that a potential single adult
host parent without a child in the home
undergoes a secondary level review by
an organizational representative other
than the individual who recruited and
selected the applicant. Such secondary
review should include demonstrated
evidence of the individual’s friends or
family who can provide an additional
support network for the exchange
student and evidence of the individual’s
ties to his/her community. Both the
exchange student and his or her natural
parents must agree in writing in
advance of the student’s placement with
a single adult host parent without a
child in the home.

(k) Host family orientation. In
addition to the orientation requirements
set forth in § 62.10, sponsors must:

(1) Inform all host families of the
philosophy, rules, and regulations
governing the sponsor’s exchange visitor
program, including examples of “best
practices” developed by the exchange
community;

(2) Provide all selected host families
with a copy of the Department’s letter of
appreciation to host familjes;

(3) Provide all selected host families
with a copy of Department of State-
promulgated Exchange Visitor Program
regulations;

(4) Advise all selected host families of
strategies for cross-cultural interaction
and conduct workshops to familiarize
host families with cultural differences
and practices; and

(5) Advise host families of their
responsibility to inform the sponsor of
any and all material changes in the
status of the host family or student,
including, but not limited to, changes in
address, finances, employment and
criminal arrests.

(1) Host family placement. (1)
Sponsors must secure, prior to the
student’s departure from his or her
home country, a permanent or arrival
host family placement for each
exchange student participant. Sponsors
may not:

(1) Facilitate the entry into the United
States of an exchange student for whom
a host family placement has not been
secured;

(ii) Place more than one exchange
student with a host family without the
express prior written consent of the host
family, the natural parents, and the
students being placed. Under no
circumstance may more than two
exchange students be placed with a host
family, or in the home of a local
coordinator, regional coordinator, or
volunteer. Sponsors may not place
students from the same countries or
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with the same native languages in a
single home.

(2) Prior to the student’s departure
from his or her home country, sponsors
must advise both the exchange student
and host family, in writing, of the
respective family compositions and
backgrounds of each, whether the host
family placement is a permanent or
arrival placement, and facilitate and
encourage the exchange of
correspondence between the two.

(3) In the event of unforeseen
circumstances that necessitate a change
of host family placement, the sponsor
must document the reason(s)
necessitating such change and provide
the Department of State with an annual
statistical summary reflecting the
number and reason(s) for such change in
host family placement in the program’s
annual report.

(m) Advertising and Marketing for the
recruitment of host families. In addition
to the requirements set forth in §62.9 in
advertising and promoting for host
family recruiting, sponsors must:

(1) Utilize only promotional materials
that professionally, ethically, and
accurately reflect the sponsor’s
purposes, activities, and sponsorship;

(2) Not publicize the need for host
families via any public media with
announcements, notices,
advertisements, etc. that are not
sufficiently in advance of the exchange
student’s arrival, appeal to public pity
or guilt, imply in any way that an
exchange student will be denied
participation if a host family is not
found immediately, or identify photos
of individual exchange students and
include an appeal for an immediate
family;

(3) Not promote or recruit for their
programs in any way that compromises
the privacy, safety or security of
participants, families, or schools.
Specifically, sponsors shall not include
personal student data or contact
information (including addresses, phone
numbers or email addresses) or
photographs of the student on Web sites
or in other promotional materials; and

(4) Ensure that access to exchange
student photographs and personally
identifying information, either online or
in print form, is only made available to
potential host families who have been
fully vetted and selected for program
participation. Such information, if
available online, must also be password
protected.

(n) Reporting requirements. Along
with the annual report required by
regulations set forth at § 62.15, sponsors
must file with the Department of State
the following information:

(1) Sponsors must immediately report
to the Department any incident or
allegation involving the actual or
alleged sexual exploitation or any other
allegations of abuse or neglect of an
exchange student. Sponsors must also
report such allegations as required by
local or state statute or regulation.
Failure to report such incidents to the
Department and, as required by state
law or regulation, to local law
enforcement authorities shall be
grounds for the suspension and
revocation of the sponsor’s Exchange
Visitor Program designation;

(2) A report of all final academic year
and semester program participant
placements by August 31 for the
upcoming academic year or January 15
for the Spring semester and calendar
year. The report must be in the format
directed by the Department and must
include at a minimum, the exchange
student’s full name, Form DS-2019
number (SEVIS ID #), host family
placement (current U.S. address), school
(site of activity) address, the local
coordinator’s name and zip code, and
other information the Department may
request; and

(3) A report of all situations which
resulted in the placement of an
exchange student with more than one
host family or in more than one school.
The report must be in a format directed
by the Department and include, at a
minimum, the exchange student’s full
name, Form DS-019 number (SEVIS ID
#), host family placements (current U.S.
address), schools (site of activity
address), the reason for the change in
placement, and the date of the move.
This report is due by July 31 for the
previous academic school year.

A new Appendix F is added to Part
62, as follows:

Appendix F to Part 62—Information To
Be Collected on Secondary School
Student Host Family Applications

Basic Family Information:

a. Host Family Member—Full name and
relationship (children and adults) either
living full-time or part-time in the home or
who frequently stay at the home)

b. Date of Birth (DOB) of all family
members

c. Street Address

d. Contact information (telephone; e-mail
address) of host parents

e. Employment—employer name, job title,
and point of contact for each working
resident of the home

f. Is the residence the site of a functioning
business? (e.g., daycare, farm)

g. Description of each household member
(e.g., level of education, profession, interests,
community involvement, and relevant
behavioral or other characteristics of such
household members that could affect the

successful integration of the exchange visitor
into the household)

h. Has any member of your household ever
been charged with any crime?

Household Pets:

a. Number of Pets

b. Type of Pets

Financial Resources:

a. Average Annual Income Range: Less
than $25,000; $25,000-$35,000; $35,000—
$45,000; $45,000-$55,000; $55,000—$65,000;
$65,000-$75,000; and $75,000 and above.
Note: The form must include a statement
stating that: “The income data collected will
be used solely for the purposes of ensuring
that the basic needs of the exchange students
can be met, including three quality meals and
transportation to and from school activities”

b. Describe if anyone residing in the home
receives any kind of public assistance
(financial needs-based government subsidies
for food or housing)

c. Identify those personal expenses
expected to be covered by the student

Diet:

a. Does anyone in the family follow any
dietary restrictions? (Y/N)

If yes, describe:

b. Do you expect the student to follow any
dietary restrictions? (Y/N)

If yes, describe:

¢. Would you feel comfortable hosting a
student who follows a particular dietary
restriction (ex. Vegetarian, Vegan, etc.)? (Y/N)

d. Would the family provide three (3)
square meals daily?

High School Information:

a. Name and address of school (private or
public school)

b. Name, address, e-mail and telephone
number of school official

c. Approximate size of the school student
body

d. Approximate distance between the
school and your home

e. Approximate start date of the school year

f. How will the exchange student get to the
school (e.g. bus, carpool, walk)?

g. Would the family provide special
transportation for extracurricular activities
after school or in the evenings, if required?

h. Which, if any, of your family’s children,
presently attend the school in which the
exchange visitor is enrolled?

If applicable list sports/clubs/activities, if
any, your child(ren) participate(s) in at the
school

i. Does any member of your household
work for the high school in a coaching/
teaching/or administrative capacity?

j. Has any member of your household had
contact with a coach regarding the hosting of
an exchange student with particular athletic
ability?

If yes, please describe the contact and
sport.

Community Information:

a. In what type of community do you live
(e.g.: Urban, Suburban, Rural, Farm)

b. Population of community

c. Nearest Major City (Distance and
population)

d. Nearest Airport (Distance)

e. City or town website

f. Briefly describe your neighborhood and
community
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g. What points of interest are near your
area (parks, museums, historical sites)?

h. Areas in or near neighborhood to be
avoided?

Home Description:

a. Describe your type of home (e.g. single
family home, condominium, duplex,
apartment, mobile home) and include
photographs of the host family home’s
exterior and grounds, kitchen, student’s
bedroom, student’s bathroom, and family and
living areas.

b. Describe Primary Rooms and Bedrooms

¢. Number of Bathrooms

d. Will the exchange student share a
bedroom? (Y/N)

If yes, with which household resident?

e. Describe the student’s bedroom

f. Describe amenities to which the student
has access

g. Utilities

Family Activities:

a. Language spoken in home

b. Please describe activities and/or sports
each family member participates in: (e.g.,
camping, hiking, dance, crafts, debate,
drama, art, music, reading, soccer, baseball,
horseback riding)

c. Describe your expectations regarding the
responsibilities and behavior of the student
while in your home (e.g., homework,
household chores, curfew (school night and
weekend), access to refrigerator and food,
drinking of alcoholic beverages, driving,
smoking, computer/Internet/E-Mail)

Would you be willing voluntarily to inform
the exchange visitor in advance of any
religious affiliations of household members?
(Y/N)

Would any member of the household have
difficulty hosting a student whose religious
beliefs were different from their own? (Y/N)
Note: A host family may want the exchange
visitor to attend one or more religious
services or programs with the family. The
exchange visitor cannot be required to do so,
but may decide to experience this facet of
U.S. culture at his or her discretion.

How did you learn about being a host
family?

References:

Dated: October 21, 2010.
Sally J. Lawrence,

Director, Office of Designation, Bureau of
Educational and Cultural Affairs, Department
of State.

[FR Doc. 2010-27200 Filed 10-26-10; 8:45 am]
BILLING CODE 4710-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0901]

RIN 1625-AA00

Safety Zone: Epic Roasthouse Private

Party Firework Display, San Francisco,
CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of San Francisco
Bay 1,000 yards off Epic Roasthouse
Restaurant, San Francisco, CA during a
fireworks display in support of the Epic
Roasthouse Private Party. This safety
zone is established to ensure the safety
of participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons and
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission from
the Captain of the Port or her designated
representative.

DATES: This rule is effective from 10:45
a.m. through 9:30 p.m. on November 5,
2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0901 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0901 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Ensign Liz Ellerson,
U.S. Coast Guard Sector San Francisco;
telephone 415-399-7436, e-mail D11-
PF-MarineEvents@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act

(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that it
would be impracticable to publish a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
event would occur before the
rulemaking process would be
completed. Because of the dangers
posed by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectators, spectator
craft, and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

Basis and Purpose

The Epic Roasthouse Private Party is
scheduled to take place on November 5,
2010, on the navigable waters of San
Francisco Bay, 1,000 yards off Epic
Roasthouse Restaurant, San Francisco,
CA. The fireworks display is meant for
entertainment purposes. This safety
zone is issued to establish a temporary
restricted area on the waters
surrounding the fireworks launch site
during loading of the pyrotechnics, and
during the fireworks display. This
restricted area around the launch site is
necessary to protect spectators, vessels,
and other property from the hazards
associated with the pyrotechnics on the
fireworks barges. The Coast Guard has
granted the event sponsor a marine
event permit for the fireworks display.

Discussion of Rule

During the set up of the fireworks and
until the start of the fireworks display,
the temporary safety zone applies to the
navigable waters around the fireworks
site within a radius of 100 feet. From
8:45 p.m. until 9:30 p.m., the area to
which the temporary safety zone applies
will increase in size to encompass the
navigable waters around the fireworks
site within a radius of 1,000 feet.

The effect of the temporary safety
zone will be to restrict navigation in the
vicinity of the fireworks site while the
fireworks are set up, and until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations
are needed to keep spectators and
vessels away from the immediate
vicinity of the fireworks barge to ensure
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the safety of participants, spectators,
and transiting vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes and
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zone, the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are pleasure craft engaged in
recreational activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect owners and
operators of pleasure craft engaged in
recreational activities and sightseeing.
This rule will not have a significant
economic impact on a substantial
number of small entities for several
reasons: (i) Vessel traffic can pass safely
around the area, (ii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the effected
portion of the areas off San Francisco,
CA to engage in these activities, (iii) this
rule will encompass only a small
portion of the waterway for a limited
period of time, and (iv) the maritime
public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.
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This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing, disestablishing, or
changing Regulated Navigation Areas
and security or safety zones. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T11-367 to
read as follows:

§165.T11-367 Safety zone; Epic
Roasthouse Private Party, San Francisco,
CA.

(a) Location. This temporary safety
zone is established for the waters of San
Francisco Bay 1,000 yards off Epic
Roasthouse Restaurant, San Francisco,
CA. The fireworks launch site will be
located in position 37° 46’35.30” N, 122°
23’13.33” W (NAD 83).

From 10:45 a.m. until 8:45 p.m. on
November 5, 2010, the temporary safety
zone applies to the navigable waters
around the fireworks site within a
radius of 100 feet. From 8:45 p.m. until
9:30 p.m. on November 5, 2010, the area
to which the temporary safety zone
applies will increase in size to

encompass the navigable waters around
the fireworks site within a radius of
1,000 feet.

(b) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or a Federal,
State, or local officer designated by or
assisting the Captain of the Port San
Francisco (COTP) in the enforcement of
the safety zone.

(c) Regulations.

(1) Under the general regulations in
§165.23 of this title, entry into,
transiting, or anchoring within this
safety zone is prohibited unless
authorized by the COTP or the COTP’s
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or the designated
representative. Persons and vessels may
request permission to enter the safety
zone on VHF—-16 or through the 24-hour
Command Center at telephone 415-399—
3547.

(d) Effective period. This section is
effective from 10:45 a.m. through 9:30
p.m. on November 5, 2010.

Dated: October 15, 2010.
C.L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2010-27114 Filed 10-26-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 721
[EPA-HQ-OPPT-2008-0918; FRL-8846-8]
RIN 2070-AB27

1-Propene, 2,3,3,3-tetrafluoro-;
Significant New Use Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is issuing a significant
new use rule (SNUR) under section
5(a)(2) of the Toxic Substances Control
Act (TSCA) for the chemical substance
identified as 1-Propene, 2,3,3,3-
tetrafluoro- (CAS No. 754—12—1) which

was the subject of premanufacture
notice (PMN) P-07—-601. This action
requires persons who intend to
manufacture, import, or process the
chemical substance for a use that is
designated as a significant new use by
this final rule to notify EPA at least 90
days before commencing that activity.
EPA believes that this action is
necessary because the chemical
substance may be hazardous to human
health. The required notification would
provide EPA with the opportunity to
evaluate the intended use and, if
necessary, to prohibit or limit that
activity before it occurs.
DATES: This final rule is effective
November 26, 2010.
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPPT-2008-0918. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.
FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (202) 564—9232; e-mail address:
moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
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South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:
L. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, import,
process, or use the chemical substance
contained in this final rule: 1-Propene,
2,3,3,3-tetrafluoro- (PMN P-07-601;
CAS No. 754-12-1). Potentially affected
entities may include, but are not limited
to:

Manufacturers, importers, or
processors of the subject chemical
substance (NAICS codes 325 and
324110), e.g., chemical manufacturing
and petroleum refineries.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
§ 721.5. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import certification
requirements promulgated at 19 CFR
12.118 through 12.127; see also 19 CFR
127.28. Chemical importers must certify
that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA. For
importers of the chemical substance
subject to this SNUR those requirements
include the SNUR. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, any persons who export or
intend to export the chemical substance
that is the subject of this final rule on
or after November 26, 2010 are subject
to the export notification provisions of
TSCA section 12(b) (15 U.S.C. 2611(b))
(see § 721.20) and must comply with
the export notification requirements in
40 CFR part 707, subpart D.

II. Background
A. What action is the agency taking?

EPA is finalizing a SNUR under TSCA
section 5(a)(2) for the chemical
substance identified as 1-Propene,
2,3,3,3-tetrafluoro- (PMN P-07-601;
CAS No. 754—-12-1; aka HFO-1234yf).
This action requires persons who intend
to manufacture, import, or process the
chemical substance for an activity that
is designated as a significant new use by
this final rule to notify EPA at least 90
days before commencing that activity.

Previously, in the Federal Register of
February 1, 2010 (75 FR 4983) (FRL-
8438—4), EPA issued a direct final SNUR
for the chemical substance. However,
EPA received notices of intent to submit
adverse comments on this SNUR.
Therefore, as required by
§721.170(d)(4)(1), in the Federal
Register of April 2, 2010 (75 FR 16670)
(FRL-8816—9), EPA withdrew the direct
final SNUR on this chemical substance
and subsequently proposed a SNUR
using notice and comment procedures
in the Federal Register of April 2, 2010
(75 FR 16706) (FRL-8818-2). More
information on the chemical substance
subject to this final rule can be found in
the direct final or proposed SNUR. The
record for the direct final and proposed
SNUR on this chemical substance was
established in the docket under docket
ID number EPA-HQ-OPPT-2008-0918.
That docket includes information
considered by the Agency in developing
the direct final rule and this final rule,
including comments on the proposed
rule. The chemical substance addressed
under this final SNUR is also being
reviewed under the Clean Air Act (CAA)
to determine whether it may be listed as
an acceptable substitute for CFC-12 in
motor vehicle air conditioning systems.
See “Protection of Stratospheric Ozone:
New Substitute in the Motor Vehicle Air
Conditioning Sector under the
Significant New Alternatives Policy
(SNAP) Program” (74 FR 53445, October
19, 2009) (FRL-8969-7).

EPA received six comments on the
proposed SNUR and two comments on
the original direct final SNUR. A full
discussion of EPA’s response to these
comments is included in Unit V. of this
document. After consideration of these
comments, EPA is issuing a modified
final rule on the chemical substance
that:

1. Clarifies the significant new use
provisions by organizing them under the
following paragraphs of § 721.80:

e Section 721.80(j) (use other than as
a refrigerant in motor vehicle air
conditioning systems in new passenger
cars and vehicles).

e Section 721.80(m) (commercial use
other than in new passenger cars and
vehicles in which the charging of motor
vehicle air conditioning systems with
the PMN substance was done by the
motor vehicle original equipment
manufacturer (OEM)).

e Section 721.80(0) (distribution in
commerce of products intended for use
by a consumer for the purpose of
servicing, maintenance, and disposal
involving the PMN substance).

2. Removes the following significant
new use provisions:

¢ All servicing, maintenance, and
disposal involving the PMN substance
will be done only by CAA section 609
certified technicians using CAA section
609 certified refrigerant handling
equipment.

e Uses in which the chemical
substance will be sold or distributed in
other than 20-pound (net weight)
containers or larger (this significant new
use is now encompassed by § 721.80(0)).

Furthermore, EPA has provided in the
docket to this rule additional human
health information to supplement EPA’s
findings under § 721.170(d)(3)(i) and
EPA’s findings in the proposed rule. See
Unit IV. of the proposed rule in the
Federal Register of April 2, 2010 (75 FR
16706) for a discussion of EPA’s
findings.

B. What is the agency’s authority for
taking this action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in TSCA section
5(a)(2). Once EPA determines that a use
of a chemical substance is a significant
new use, TSCA section 5(a)(1)(B)
requires persons to submit a significant
new use notice (SNUN) to EPA at least
90 days before they manufacture,
import, or process the chemical
substance for that use. Persons who
must report are described in § 721.5.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
final rule. Provisions relating to user
fees appear at 40 CFR part 700.
According to § 721.1(c), persons subject
to this SNUR must comply with the
same notice requirements and EPA
regulatory procedures as submitters of
PMNs under TSCA section 5(a)(1)(A). In
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particular, these requirements include
the information submission
requirements of TSCA section 5(b) and
5(d)(1), the exemptions authorized by
TSCA section 5(h)(1), (h)(2), (h)(3), and
(h)(5), and the regulations at 40 CFR
part 720. Once EPA receives a SNUN,
EPA may take regulatory action under
TSCA section 5(e), 5(f), 6, or 7 to control
the activities for which it has received
the SNUN. If EPA does not take action,
EPA is required under TSCA section
5(g) to explain in the Federal Register
its reasons for not taking action.

Chemical importers are subject to the
TSCA section 13 (15 U.S.C. 2612)
import certification requirements
promulgated in Customs and Border
Patrol regulations at 19 CFR 12.118
through 12.127; see also 19 CFR 127.28.
Chemical importers must certify that the
shipment of the chemical substance
complies with all applicable rules and
orders under TSCA. For importers of the
chemical substance subject to this final
SNUR those requirements include the
SNUR. The EPA policy in support of
import certification appears at 40 CFR
part 707, subpart B. In addition, any
persons who export or intend to export
the chemical substance identified in this
final SNUR are subject to the export
notification provisions of TSCA section
12(b) (15 U.S.C. 2611 (b)) (see § 721.20)
and must comply with the export
notification requirements in 40 CFR part
707, subpart D.

III. Rationale and Objectives of the Rule
A. Rationale

During the review of the chemical
substance PMN P-07-601—as discussed
in the proposed rule—based on test data
on the PMN substance, EPA identified
health concerns for developmental
toxicity and lethality to workers and
consumers if they were exposed to a
significant amount of the PMN
substance via inhalation. EPA
determined that one or more of the
criteria of concern established at
§721.170 were met. EPA did not find
that the use scenarios described in the
PMN triggered the determination set
forth under section 5(e) of TSCA. EPA
did, however, determine that certain
changes from the use scenario described
in the PMN could result in increased
exposures, thereby constituting a
“significant new use.” EPA has
determined that activities proposed as a
“significant new use” satisfy the two
requirements stipulated in
§721.170(c)(2), i.e., these significant
new use activities: “(i) Are different
from those described in the
premanufacture notice for the
substance, including any amendments,

deletions, and additions of activities to
the premanufacture notice, and (ii) may
be accompanied by changes in exposure
or release levels that are significant in
relation to the health or environmental
concerns identified” for the PMN
substance.

B. Objectives

EPA is issuing this final SNUR for a
chemical substance that has undergone
premanufacture review because the
Agency wants to achieve the following
objectives with regard to the significant
new uses designated in this final rule:

o EPA will receive notice of any
person’s intent to manufacture, import,
or process a listed chemical substance
for the described significant new use
before that activity begins.

e EPA will have an opportunity to
review and evaluate data submitted in a
SNUN before the notice submitter
begins manufacturing, importing, or
processing a listed chemical substance
for the described significant new use.

o EPA will be able to regulate
prospective manufacturers, importers,
or processors of a listed chemical
substance before the described
significant new use of that chemical
substance occurs, provided that
regulation is warranted pursuant to
TSCA sections 5(e), 5(f), 6, or 7.

Issuance of a SNUR for a chemical
substance does not signify that the
chemical substance is listed on the
TSCA Inventory. Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
Internet at http://www.epa.gov/opptintr/
newchems/pubs/invntory.htm.

IV. Significant New Use Determination

Section 5(a)(2) of TSCA states that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors, including:

e The projected volume of
manufacturing and processing of a
chemical substance.

¢ The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

o The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In addition to these factors
enumerated in TSCA section 5(a)(2), the
statute authorizes EPA to consider any
other relevant factors.

To determine what would constitute a
significant new use for HFO-1234yf,
EPA considered relevant information—
in the docket and discussed further in
Unit V. of this document—about the
toxicity of the chemical substance,
likely human exposures and
environmental releases associated with
possible uses, taking into consideration
the four bulleted TSCA section 5(a)(2)
factors listed in this unit, and the
regulations at § 721.170 for issuing a
SNUR after receipt of a PMN.

V. Response to Comments on Proposed
SNUR on 1-Propene, 2,3,3,3-tetrafluoro-

EPA received comments from a
number of submitters on the proposed
rule for the chemical substance
identified as 1-Propene, 2,3,3,3-
tetrafluoro- (PMN P-07-601; CAS No.
754—-12—1; aka HFO-1234yf). These
comments, many of which covered
similar issues, have been grouped under
general headings. Many of the
comments stated that EPA’s risk
assessment for the PMN substance
overstates both the potential hazards of
the chemical substance and the
potential exposures from “do-it-
yourself” (DIY) consumer use, and uses
a health effects endpoint from a toxicity
study that is inappropriate given the
duration of exposure that could result
from DIY consumer use. These
commenters evaluated EPA’s risk
assessment and conducted their own
quantitative risk assessments for single,
short-term exposure scenarios, using
where possible the same information
and approach used in EPA’s Risk
Assessment for the PMN Substance (Ref.
4). A discussion of the comments
received and the Agency’s responses
follows.

A. Risk Assessment: Toxicity

Commenters stated that adverse
health impacts from use of HFO-1234yf
under the conditions specified would
not be expected for car occupants,
servicing personnel, or DIY consumers.
The comments relate to the choice of the
point of departure (POD) for the
Agency’s risk assessment of single-
exposure (DIY consumers) use scenarios
and to the Agency’s use of a Margin of
Exposure (MOE), as opposed to Hazard
Index (HI), approach to evaluate the
chemical substance.

Comment: Why didn’t the Agency use
the 200,000 parts per million (ppm)
effect level from a 4-hour rat study on
HFO-1234yf to select the POD for the
risk assessment?

Response: This acute 4-hour exposure
study in rats showed some lung effects
at approximately 200,000 ppm, the
lowest exposure level in the study.
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Thus, EPA considers 200,000 ppm to be
a LOAEL (low observed adverse effect
level). If a LOAEL were used in the risk
assessment instead of a NOAEL (no
observed adverse effect level), EPA
would use an uncertainty factor to
estimate a NOAEL, which would result
in a lower POD than what was used.
Instead, EPA used the NOAEL for a
subacute 14-day study on the chemical
substance as the endpoint, because the
LOAEL from the acute 4-hour study is
an effect endpoint which is
inappropriate for developing safe
exposure levels for humans. Some of the
animals in the 4-hour acute study had
grey, discolored lungs at both exposure
levels in the study, and EPA considered
this an adverse effect. Therefore, EPA
could not determine a NOAEL from the
acute 4-hour study. It is Agency policy
to use the NOAEL where available,
because of greater assurance of a “safe”
level. Where only the LOAEL is
available, that will be used along with
any necessary additional uncertainty
factors. For example, if EPA had started
with the LOAEL of 200,000 ppm, it
would have required an additional MOE
of 10 to estimate a NOAEL from a
LOAEL, for a total MOE of 300 instead
of 30. This would have resulted in a
more conservative risk assessment than
using the NOAEL from the 14-day
subacute study.

Comment: Why didn’t the Agency use
the cardiac sensitization study in dogs
as the POD?

Response: Cardiac sensitization
studies are for very short durations—on
the order of 10 minutes—and they only
address cardiac sensitization. The PMN
chemical does not induce cardiac
sensitization. EPA selected the acute
POD from a multiple-exposure, two-
week rat inhalation study on the PMN
substance, reasoning that if no effects
were seen in the duration of the study,
then no effects would be seen from a
single exposure.

Comment: Why did EPA use the MOE
rather than HI approach for risk
assessment of HFO-1234yf{?

Response: Where available, it is EPA
policy to use a NOAEL for the POD.
This is the highest exposure level that
did not cause an adverse health effect in
a study. In this case, EPA selected the
POD from an animal (rat 2-week
inhalation) study. Because animals may
respond to different exposure levels
than humans, there is some uncertainty
when extrapolating from animals to
humans. For this reason, an Uncertainty
Factor (UF) is applied when
extrapolating from animals to humans—
typically a factor of 10 is used but, in
this case, since there was a reasonable
estimate of the pharmacokinetic

component of the uncertainty, this UF
was reduced to 3. An additional UF is
applied to account for variation in the
human population response to a
chemical exposure—in this case, a UF of
10 was used. The two UFs give a
resultant UF of 30 to yield an acceptable
level of health risk. EPA’s policy for
review of new chemicals under TSCA is
to divide the POD by the exposure level
to obtain the MOE. For this PMN
substance, the “acceptable level of
health risk” would be an MOE of 30 or
greater.

One commenter proposed dividing
the estimated exposure to the PMN
chemical by the POD levels to obtain a
HI. If the exposure is less than the POD,
the HI is <1 and this would be
considered an “acceptable level of
health risk.” This HI approach, however,
does not factor in uncertainties about
extrapolating from animal to human
responses, nor does it address
variability within the human population
with regard to thresholds of response to
chemical exposures. EPA has
consistently applied the MOE approach
to PMN evaluations (and for other risk
assessments) in order to account for
these uncertainties. This is the rationale
for EPA continuing to use the MOE
approach for this chemical substance.

Perhaps most important to EPA’s
position on this final SNUR is that EPA
has uncertainties about using available
single-exposure studies on HFO-1234yf
to determine the MOEs for different
exposure scenarios. As a result of
concerns with these studies, EPA
calculated single exposure MOEs from
the NOAEL in the 2-week inhalation
toxicity study of the PMN chemical in
rats. There are some additional
uncertainties in the single exposure
(acute) assessments because of the
observation of lethality in rabbit dams
after multiple exposures in a
developmental study to the PMN
substance. For these reasons, as
mentioned in Unit IV. of the proposed
SNUR, EPA recommends a rabbit acute
inhalation toxicity study to address the
question of whether pregnant rabbits
would die from a single exposure.
Rabbits should be exposed for one hour,
using the Organisation for Economic Co-
operation and Development (OECD) 403
test guideline. Pregnant rabbits should
be exposed on gestational day 12 (this
is within the time-frame that pregnant
rabbits started dieing in the
developmental study).

B. Risk Assessment: Exposure

Comment: Commenter stated that
EPA’s assessment, using the Gradient
Report (Ref. 6), overstates the potential
exposures from consumer DIY use of

HFO-1234yf to refill MVAC systems.
The commenter asserted that EPA’s
methodology to estimate the exposure
levels associated with the DIY use
greatly exaggerates the exposure that
could be experienced in actual use
conditions. The specific exposure
parameters that the commenters
questioned were assumptions regarding:

e Garage volume.

e Time the user spent under the hood
during recharging operations.

e The size of the space where any
leaking gas would disperse.

e The air exchange rate in a service
area that should be well-ventilated
when the engine is running.

e Use of the refrigerant in a closed
garage with no ventilation.

e The amount of refrigerant used
during recharge operations.

During the comment period for the
proposed SNUR, the PMN submitter
conducted a simulated vehicle service
leak testing, using HFC—134a as a
surrogate, indicating that exposures
from use of a 12-0z can during
consumer DIY use are below the
Agency’s level of concern for HFO-
1234yf (Ref. 7).

Response: After reviewing the
submitted consumer DIY use exposure
study, EPA responded with a list of
clarifying questions (Ref. 5), to which
the PMN submitter subsequently
responded (Ref. 8). Although the PMN
submitter’s responses were helpful, EPA
still has concerns about potential
exposures to consumers during DIY use
and the inherent toxicity of HFO-
1234yf. Therefore, the Agency has
decided to retain requirements in the
final rule for notification to the Agency
prior to distribution in commerce of
products intended for use by DIY
consumers, while waiting for data from
the acute inhalation toxicity study in
rabbits described in Unit V.A. With
regards to exposure, the peak
concentration values from the submitted
study are as high as 3% by volume,
equivalent to 30,000 ppm. These peaks
appeared to occur in the first one or two
minutes of each emission. Accordingly,
EPA would need exposure data
presented and averaged out over shorter
Time Weighted Averages (TWAs) than
the 30 minutes currently in the study,
because it would appear that a number
of these early exposure peaks could
result in TWA values that would result
in MOE:s less than the acceptable
Agency level of 30 (see Unit V.A.). This
is important because the data on HFO—
1234yf are insufficient to differentiate
whether the toxicity is due to blood
level alone from an acute exposure, is
due to accumulated exposure over time
(area under the curve), or is due to some
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combination of both. Since blood
equilibrium levels are reached within
minutes, a high level of exposure in a
short duration could result in blood
levels exceeding a threshold if the mode
of action is due to blood levels.
Additional TWAs of 3, 5, and 10
minutes are recommended.

The Agency’s chief concern during its
analysis of the submitted exposure
study, and generally when estimating
potential consumer exposure to HFO—
1234yf, is that even if there is a low
likelihood of the types of exposure
scenarios assessed in this study
occurring, there are estimates of 11
million DIY consumer recharging events
per year in the United States (Ref. 1)
(this is not necessarily 11 million
people as some individuals recharge
more than once). The Clodic survey
commissioned by the California Air
Resources Board (Ref. 3) indicated that
10% of DIY consumers released 100 g or
more of refrigerant during servicing,
including 2% releasing more than 500 g,
and another 15% of DIY consumers
released 50 to 100 g during servicing,
due to faulty recharging equipment and
poor technique. Both these percentages
and the overall number of DIY
consumer recharging events indicate
that a substantial number of events
could have significant leaks. The
Agency recognizes that commenters
have suggested, as an alternative to the
container size limitation contained in
the proposed SNUR, that the reductions
in emissions and exposures can be
accomplished by restricting sales and
use of all refrigerants to qualified
technicians, or by using DIY consumer
containers and charging equipment that
minimize the potential for releases (e.g.,
having a resealable/leak control device
on all containers and using charging
connection equipment that has a quick
coupler with a moving rod to open the
low pressure refrigerant valve on the
vehicle). For example, CARB’s
“Certification Procedures for Small
Containers of Automotive Refrigerant,”
effective March 10, 2010 (Ref. 2),
mandates a self-sealing valve with
leakage rate in storage of <3.0 g/yr,
container labeling requirements, and
education materials requirements.
However, commenters provided
insufficient information on these
approaches for EPA to assess whether,
for HFO-1234yf, they would reduce
exposures during DIY consumer use and
thus eliminate the potential toxicity
risk. Consequently, the Agency has
removed the specific container size
limitation proposed as a significant new
use, and replaced it with a description
that directly addresses the issue of

potential exposure to DIY consumers by
clarifying that significant new use,
found at 40 CFR 721.80(0) (“use in a
consumer product”), as “distribution in
commerce of products intended for use
by a consumer for the purpose of
servicing, maintenance, and disposal
involving the PMN substance.”

Information on such techniques or
equipment to minimize potential
exposures to DIY consumers should
accompany any SNUN submitted in
response to this final SNUR that
requests use of HFO-1234yf in DIY
consumer products. Other information
submitted with such a SNUN should
include data that quantifies exposures
for durations shorter than the 30-minute
TWA presented in the exposure study
submitted by the PMN submitter, in
particular, TWAs for 3 minutes, 5
minutes, and 10 minutes, in addition to
30 minutes.

C. CAA Section 609 Certification

Comment: One commenter stated that
the training and equipment
requirements currently in CAA section
609 relative to other refrigerants would
not be necessary for environmentally
safe usage of HFO-1234yf during initial
charging in an automobile assembly
plant. The commenter stated that a CAA
section 609 certification is not currently
required for automobile assembly plants
workers or equipment; manufacturers
perform their own training programs;
and Occupational Safety and Health
Administration (OSHA) requirements
for handling flammable substances
already fully address the flammability-
related HFO—1234yf worker safety
issues in automobile assembly facilities.

Response: EPA recognizes that the
requirements for certification contained
in CAA section 609 are reserved only for
the MVAC servicing sector, i.e., “service
for consideration,” which includes
technicians or mechanics being paid
either with cash, credit, goods, or
services when they perform a service in
a vehicle involving a refrigerant in an
air conditioning system (40 CFR 82.32
(8)).
& The following scenarios are not
covered under CAA section 609:

¢ Initial charge of an MVAC by
OEMs.

¢ The action of disposing or
disassembling an MVAC in a disposal
facility in accordance with 40 CFR
82.152 and 40 CFR 82.156 (f). The
action of extracting or recovering
refrigerant from an MVAC at a disposal
facility does not require CAA section
608 or 609 certification (40 CFR 82.34
(d)); however, such processing does
require the use of an approved
refrigerant handling equipment meeting

the requirements of 40 CFR 82.36 (i.e.,
CAA section 609 equipment).

e Servicing on gratitude (service done
for free). For example, a DIY individual
if not being paid with cash, credits,
goods, or service would not be covered
under CAA section 609 requirements.

Furthermore, intentionally venting
any refrigerant is prohibited under
section 608 of the CAA and under 40
CFR 82.154 (a)(1).

EPA expects, in accordance with 40
CFR 82.34, that all servicing and
maintenance of the MVAC involving the
PMN substance will be done only by
CAA section 609-certified technicians
using CAA section 609-certified
refrigerant handling equipment, and
that extraction or recovery of the PMN
substance from MVAC bound for
disposal and located at a motor vehicle
disposal facility will be done with CAA
section 609-approved refrigerant
recovery equipment. In 2011, EPA
expects to propose regulations under
CAA section 609 that specifically
address requirements for servicing using
HFO-1234yf (e.g., certification of
refrigerant handling equipment). EPA
also expects that during initial charging
by OEM, general industry requirements
under OSHA 29 CFR 1910 for personal
protective equipment, training and other
measures for working with chemicals
that may pose risks to their health and
safety, are already applicable and any
further restrictions under this final
SNUR would be redundant and
unnecessary.

Therefore, EPA agrees with the
commenter and has modified the
relevant language in the regulatory text
of the proposed rule to remove specific
references to the CAA section 609
certification.

D. Use of HFO-1234yf as a Delivery
Agent

Comment: One commenter expressed
concern that HFC—134a refrigerant has
been used to deliver chemicals into
MVAC systems for the advertised
purpose of increasing system-cooling
performance and/or injecting oil, trace
dyes, sealants to stop refrigerant system
leakage, etc. The commenter requests
that EPA not allow use of HFO-1234yf
as transfer/delivery agent for such
purposes. Another commenter requested
that HFO-1234yf not be allowed for this
use due to health concerns.

Response: Prior to marketing HFO—
1234yf as a delivery agent, a person
would need to submit notices to EPA
under both the CAA SNAP program and
under TSCA. If a person plans to market
HFO-1234yf as a “delivery agent” in
cans, rather than as a refrigerant for
MVAC, then they must submit a SNAP
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information notice to EPA for use of
HFO-1234yf as an aerosol propellant.
Under the SNAP program, the person
would be allowed to market HFO—
1234yf as an aerosol propellant 90 days
after submission of a complete notice.
Similarly, under the SNUR, that person
would also need to submit a SNUN 90
days before engaging in a use other than
as a refrigerant in MVAGC, such as a
delivery agent. In many cases, EPA
responds to a SNUN by amending the
SNUR to allow companies other than
the SNUN submitter (such as the
submitter’s processor customers) to
engage in the newly approved use(s).

VI. Applicability of Rule to Uses
Occurring Before Effective Date of the
Final Rule

As discussed in the Federal Register
of Aprﬂ 24,1990 (55 FR 17376), EPA
has decided that the intent of TSCA
section 5(a)(1)(B) is best served by
designating a use as a significant new
use as of the date of publication of the
proposed SNUR rather than as of the
effective date of the final rule. If uses
begun after publication were considered
ongoing, rather than new, it would be
difficult for EPA to establish SNUR
notice requirements because a person
could defeat the SNUR by initiating the
proposed significant new use before the
rule became effective, and then argue
that the use was ongoing as of the
effective date of the final rule.

Any person who began commercial
manufacture, import, or processing of 1—-
Propene, 2,3,3,3-tetrafluoro- (PMN P—
07-601; CAS No. 754-12-1; aka HFO-
1234yf) for any of the significant new
uses designated in the proposed SNUR
after the date of publication of the
proposed SNUR must stop that activity
before the effective date of this final
rule. Persons who ceased those
activities will have to meet all SNUR
notice requirements and wait until the
end of the notification review period,
including all extensions, before
engaging in any activities designated as
significant new uses. If, however,
persons who began manufacture,
import, or processing of the chemical
substance between the date of
publication of the proposed SNUR and
the effective date of this final SNUR
meet the conditions of advance
compliance as codified at § 721.45(h),
those persons would be considered to
have met the final SNUR requirements
for those activities.

VII. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require the development of any
particular test data before submission of
a SNUN. There are two exceptions:

1. Development of test data is
required where the chemical substance
subject to the SNUR is also subject to a
test rule under TSCA section 4 (see
TSCA section 5(b)(1)).

2. Development of test data may be
necessary where the chemical substance
has been listed under TSCA section
5(b)(4) (see TSCA section 5(b)(2)).

In the absence of a section 4 test rule
or a section 5(b)(4) listing covering the
chemical substance, persons are
required only to submit test data in their
possession or control and to describe
any other data known to or reasonably
ascertainable by them (see 40 CFR
720.50). However, upon review of PMNs
and SNUNSs, the Agency has the
authority to require appropriate testing.
In this case, EPA recommends a rabbit
acute inhalation toxicity study to
address human health concerns. EPA
strongly encourages persons, before
performing any testing, to consult with
the Agency pertaining to protocol
selection. The OECD test guidelines are
available from the OECD Bookshop at
http://www.oecdbookshop.org or
SourceOECD at http://
www.sourceoecd.org.

The recommended tests may not be
the only means of addressing the
potential risks of the chemical
substance. However, SNUNs submitted
without any test data may increase the
likelihood that EPA will respond by
taking action under TSCA section 5(e),
particularly if satisfactory test results
have not been obtained from a prior
PMN or SNUN submitter. EPA
recommends that potential SNUN
submitters contact EPA early enough so
that they will be able to conduct the
appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substance.

¢ Potential benefits of the chemical
substance.

o Information on risks posed by the
chemical substance compared to risks
posed by potential substitutes.

VIII. SNUN Submissions

As stated in Unit II.C. of this
document, according to § 721.1(c),
persons submitting a SNUN must
comply with the same notice
requirements and EPA regulatory
procedures as persons submitting a
PMN, including submission of test data
on health and environmental effects as
described in 40 CFR 720.50. SNUNs
must be submitted to EPA on EPA Form

No. 7710-25 in accordance with the
procedures set forth in § 721.25 and

§ 720.40. This form is available from
the Environmental Assistance Division
(7408M), 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001. Forms
and information are also available on-
line at http://www.epa.gov/opptintr/
newchems.

IX. Economic Analysis

EPA evaluated the potential costs of
establishing SNUN requirements for
potential manufacturers, importers, and
processors of the chemical substance
during the development of the direct
final rule. The Agency’s complete
Economic Analysis is available in the
docket under docket ID number EPA-
HQ-OPPT-2008-0918.

X. References
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preamble to this final rule. Additional
information for this final rule can be
located under docket ID number EPA—
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7. Honeywell 2010a. Comment on
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OPPT-2008-0918-0088.

8. Honeywell 2010b. Honeywell
Response to EPA Questions on
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number: EPA-HQ-OPPT-2008-0918.

XI. Statutory and Executive Order
Reviews

A. Executive Order 12866

This final rule establishes a SNUR for
a chemical substance that was the
subject of a PMN. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).

B. Paperwork Reduction Act

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable. EPA is amending the table in
40 CFR part 9 to list the OMB approval
number for the information collection
requirements contained in this final
rule. This listing of the OMB control
numbers and their subsequent
codification in the CFR satisfies the
display requirements of PRA and OMB’s
implementing regulations at 5 CFR part
1320. This Information Collection
Request (ICR) was previously subject to
public notice and comment prior to
OMB approval, and given the technical
nature of the table, EPA finds that
further notice and comment to amend it
is unnecessary. As a result, EPA finds
that there is “good cause” under section
553(b)(3)(B) of the Administrative
Procedure Act, 5 U.S.C. 553(b)(3)(B), to
amend this table without further notice
and comment.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a SNUN to the
Agency, the annual burden is estimated
to average between 30 and 170 hours

per response. This burden estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Collection
Strategies Division, Office of
Environmental Information (2822T),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. Please remember to
include the OMB control number in any
correspondence, but do not submit any
completed forms to this address.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that promulgation of this SNUR
will not have a significant adverse
economic impact on a substantial
number of small entities. The rationale
supporting this conclusion is discussed
in this unit. The requirement to submit
a SNUN applies to any person
(including small or large entities) who
intends to engage in any activity
described in the final rule as a
“significant new use.” Because these
uses are “new,” based on all information
currently available to EPA, it appears
that no small or large entities presently
engage in such activities. A SNUR
requires that any person who intends to
engage in such activity in the future
must first notify EPA by submitting a
SNUN. Although some small entities
may decide to pursue a significant new
use in the future, EPA cannot presently
determine how many, if any, there may
be. However, EPA’s experience to date
is that, in response to the promulgation
of over 1,400 SNURSs, the Agency
receives on average only 5 notices per
year. Of those SNUNs submitted from
2006-2008, only one appears to be from
a small entity. In addition, the estimated
reporting cost for submission of a SNUN
(see Unit IX.) is minimal regardless of
the size of the firm. Therefore, EPA
believes that the potential economic
impacts of complying with these SNURs
are not expected to be significant or
adversely impact a substantial number
of small entities. In a SNUR that
published in the Federal Register of
June 2, 1997 (62 FR 29684) (FRL-5597—
1), the Agency presented its general
determination that final SNURs are not
expected to have a significant economic
impact on a substantial number of small
entities, which was provided to the

Chief Counsel for Advocacy of the Small
Business Administration.

D. Unfunded Mandates Reform Act

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
final rule. As such, EPA has determined
that this rule does not impose any
enforceable duty, contain any unfunded
mandate, or otherwise have any affect
on small governments subject to the
requirements of sections 202, 203, 204,
or 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

E. Executive Order 13132

This action will not have a substantial
direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

F. Executive Order 13175

This final rule does not have Tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes. This does not
significantly or uniquely affect the
communities of Indian Tribal
governments, nor does it involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000), do not apply
to this final rule.

G. Executive Order 13045

This action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211

This action is not subject to Executive
Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
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distribution, or use and because this
action is not a significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

In addition, since this action does not
involve any technical standards, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note), does not
apply to this action.

J. Executive Order 12898

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994).

XII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: October 14, 2010.
Wendy C. Hamnett,
Director, Office of Pollution Prevention and
Toxics.
m Therefore, 40 CFR parts 9 and 721 are
amended as follows:

PART 9—[AMENDED]

m 1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g-3, 300g—4, 300g-5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

m 2. The tablein § 9.1 is amended by
adding the following section in
numerical order under the undesignated
center heading “Significant New Uses of
Chemical Substances” to read as
follows:

§ 9.1 OMB approvals under the Paperwork
Reduction Act.
* * * * *

40 CFR Citation OMB Control No.

* * * * *

Significant New Uses of Chemical

Substances
721.10182 ..o 2070-0012
* * * * *

PART 721—[AMENDED]

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

m 4. Add § 721.10182 to subpart E to
read as follows:

§721.10182 1-Propene, 2,3,3,3-tetrafluoro-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
1-propene, 2,3,3,3-tetrafluoro- (PMN P—
07—-601; CAS No. 754-12-1; also known
as HFO-1234yf) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j) (use other than
as a refrigerant in motor vehicle air
conditioning systems in new passenger
cars and vehicles (i.e., as defined in 40
CFR 82.32 (c) and (d)); § 721.80 (m)
(commercial use other than in new
passenger cars and vehicles in which
the charging of motor vehicle air
conditioning systems with the PMN
substance was done by the motor
vehicle original equipment
manufacturer (OEM)); and § 721.80(0)
(distribution in commerce of products
intended for use by a consumer for the
purpose of servicing, maintenance, and
disposal involving the PMN substance).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this chemical substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 2010-27166 Filed 10-26—10; 8:45 am]
BILLING CODE 6560-50—-P
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Commaodity Credit Corporation
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Biomass Crop Assistance Program

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.
ACTION: Record of Decision.

SUMMARY: This document presents the
Record of Decision (ROD) regarding FSA
implementation of the Biomass Crop
Assistance Program (BCAP) as provided
for in the Food, Conservation, and
Energy Act of 2008 (the 2008 Farm Bill).
The U.S. Department of Agriculture
(USDA), Farm Service Agency (FSA)
prepared a Final Programmatic
Environmental Impact Statement (PEILS)
for BCAP. A Notice of Availability
(NOA) of that PEIS was published in the
Federal Register on June 25, 2010. This
decision record summarizes the reasons
FSA has selected the Proposed Action
Alternatives taking into account the
program’s expected environmental and
socioeconomic impacts and benefits as
documented in the PEIS, all of which
were considered in this decision.
SUPPLEMENTARY INFORMATION:

The Decision

Having undertaken a thorough
evaluation of the resource areas affected
by BCAP, a detailed analysis of the
alternatives, a comprehensive review of
public comments on the Draft PEIS,
comments received on the Notice of
Fund Availability (NOFA) to the
Matching Payment component of BCAP,
experience from administering the
Matching Payments component of
BCAP, and public comments received
on the proposed rule, FSA has decided
to implement Alternative 2, the Selected
Alternative, identified for BCAP. This
decision was made after comparing
overall environmental impacts and
other relevant information with regard
to the reasonable alternatives
considered in the BCAP PEIS and
through the additional public input on

the BCAP following the guidance of the
Administrative Procedures Act (Pub. L.
79-404) and agency rules, opinions,
orders, records, and proceedings.
Alternative 2 was selected as the
alternative that was most consistent
with the intent and language of the 2008
Farm Bill (Pub. L. 110-246), while being
environmentally responsible and
reasonable to implement, and that
would not have significant negative
impacts. The following briefly describes
the purpose and need for the proposed
action and the alternatives considered.

Purpose and Need for the Proposed
Action

The purpose of the Proposed Action
is to establish and administer BCAP, as
specified the 2008 Farm Bill. The need
for the Proposed Action is to implement
BCAP for the purposes specified in the
2008 Farm Bill, specifically to promote
the establishment and production of
eligible dedicated energy crops.

The purpose of the PEIS was to
identify and assess the broad
implications to the human and natural
environments of the national
implementation of those components of
the BCAP that were discretionary in
nature as provided by the 2008 Farm
Bill. It was determined that BCAP
provided incentives and assistance in
the production of dedicated energy
crops similar to the incentives for
production of traditional agricultural
row crops, which was the reasoning
behind limiting the analysis to
establishment and production of
dedicated energy crops. Dedicated
energy crops currently under
consideration as economically viable
were determined to use similar
cultivation techniques, grown in areas
with current traditional crop
production, and have similar
transportation methods and
mechanisms, and as such, would have
similar off-farm effects for delivery to
markets, with these effects being site
specific. The range of final products that
could be produced from dedicated
energy crops grown as part of BCAP is
wide and changing with new technology
on a rapid basis. Cumulatively, the
conversion of dedicated energy crops
into a final product was qualitatively
analyzed since the location, type, and
technology to reach a final product from
a dedicated energy crop could not be

quantifiably determined as part of this
program.

Overview of BCAP

BCAP is a new program provided for
in Title IX of the 2008 Farm Bill. BCAP
is intended to assist agricultural and
forest land owners and operators with
the collection, harvest, storage, and
transportation of eligible materials for
use in a biomass conversion facility
(BCF) and to support the establishment
and production of eligible crops for
conversion to bioenergy in selected
project areas. BCAP will be
administered by the Deputy
Administrator for Farm Programs of the
FSA on behalf of the Commodity Credit
Corporation (CCC) with the support of
other Federal and local agencies. BCAP
is composed of two components: (1) The
Matching Payments component for the
collection harvest, storage, and
transportation (CHST) of eligible
materials, and (2) the Establishment and
Annual Payments component associated
with BCAP project areas.

BCAP Matching Payments Component

CCC and FSA published a NOFA for
the Matching Payments component of
BCAP for eligible renewable biomass
material on June 11, 2009 (74 FR 27767—
27772). The NOFA announced the
availability of funds beginning in 2009
for matching payments to eligible
material owners for CHST of eligible
material delivered to qualified BCFs in
advance of full implementation of
BCAP. FSA invited comments on the
NOFA from all interested individuals
and organizations over a 60-day
comment period. On February 8, 2010,
the proposed rule for full
implementation of BCAP was published
(75 FR 6264—-6288) which terminated
the NOFA effective February 3, 2010.
With the publication of the proposed
rule, the CCC and FSA requested
comments on the proposed rule, which
included both components of the BCAP.

The NOFA was published in response
to the Presidential Directive issued to
the Secretary of Agriculture directing an
aggressive acceleration of investment in
and production of biofuels. The
Presidential directive requested that the
Secretary of Agriculture take steps to the
extent permitted by law to expedite and
increase production of and investment
in biofuel development by making the
renewable energy financing available in
the 2008 Farm Bill available within 30
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days. The NOFA was the first step in a
multi-step process to provide guidance
and funding for CHST in response to the
Presidential Directive consistent with
the 2008 Farm Bill. The NOFA provided
a general summary of the provisions
that would be used to administer
payments for CHST in advance of the
rule on BCAP. Specifically, the NOFA
(1) provided policies and processes for
providing matching payments for the
CHST of eligible material, to qualified
BCFs, and (2) described the process for
qualifying CHST BCFs. The Matching
Payments component was implemented
under the guidance of the Deputy
Administrator for Farm Programs, FSA
(Deputy Administrator), who is also the
Executive Vice President of CCC. The
USDA determined that making these
funds available as soon as possible was
in the public interest, and that
withholding funds for CHST to provide
for public notice and comment would
unduly delay the provisions of the
benefits associated with the program.

The Matching Payments component
was determined not to be a major
Federal action per the NEPA definition
since (1) the program was understood to
be a mandatory program subject to a
final construction and implementation
of the statutory terms and the interim
allocation of funds while the final
determinations were being made and
(2) the materials collected during the
Matching Payments component were
currently being utilized in the
marketplace for a similar, if not the
same, purpose. The Matching Payments
component incentivized an existing
activity, which was fully seen from the
data collected during the NOFA
authority, to continue production
during current economic conditions.
The data from the NOFA indicated that
approximately 80 percent of the BCFs
qualified were collecting renewable
biomass materials prior to the NOFA,
indicating only a small number of
qualified BCFs either were new
facilities, facilities newly brought on-
line, but were in the construction
phases prior to the NOFA, or were
facilities that restarted production from
an off-line state due to the incentive
created by the Matching Payments
component encouraging delivery of the
energy feedstock. There is an indication
from the data that there was a
redirection of some existing materials
from pulp and paper manufacturers to
wood pellet mills.

The Matching Payments component
of BCAP was analyzed in the PEIS as a
mandatory implementation of the 2008
Farm Bill for either alternative in the
economic modeling as a payment to
producers within project areas; it was

not analyzed as a payment to others
outside the contract acreage producers.
It was assumed for both alternatives that
producers would receive the $45 per ton
as the maximum matching payment for
delivery of biomass to a qualified
facility for two years from the first
delivery. Using this assumption would
anticipate, per the model limitations,
the potential for maximum adoption of
dedicated energy crops by producers
within project areas and therefore,
estimated land use conversion given the
highest potential value, in total (annual
payment, delivery payment, and
matching payment combination), for
delivered biomass. The maximum
payment scenario was used to depict a
maximum adoption under limited
funding and a scenario with unlimited
funding that would assist in meeting the
goals of other legislation (such as the
Renewable Fuel Standard (RFS2)),
which would indicate the broad
potential impacts to the human and
natural environments from the
establishment and growth of dedicated
bioenergy crops. The timing within the
model was estimated as five years from
acreage contracted during the last
authorized fiscal year for herbaceous
perennial crops with a delivery estimate
of two to three years from
establishment. For woody species, the
contract period is 15 years with at least
one delivery; therefore, the model
results were assumed for a period 15
years from acreage contracted during the
last authorized fiscal year with at least
one delivery for some woody species
and two deliveries for other woody
species.

BCAP Establishment and Annual
Payments Component

BCAP is intended to support the
establishment and production of eligible
crops on eligible land for conversion at
a biomass conversion facility (BCF) in
selected BCAP project areas and to
provide financial assistance to
producers of eligible crops in BCAP
project areas. Under the Establishment
and Annual Payments component, the
CCC would accept BCAP project area
proposals on a continuous basis. To be
considered for selection as a BCAP
project area, a project sponsor consisting
of a group of producers or a BCF must
submit to the Secretary a proposal that
includes (at a minimum): (1) A
description of the eligible land and
eligible crops to be enrolled in the
proposed BCAP project area; (2) a letter
of commitment from a BCF that the BCF
would use eligible crops intended to be
produced in the BCAP project area;

(3) evidence that the BCF has sufficient
equity available if the BCF is not

operational at the time the project area
proposal is submitted; and (4) other
information that gives the Secretary a
reasonable assurance that the BCF
would be in operation by the time that
the eligible crops are ready for harvest.
BCAP project area proposals would be
evaluated on selection criteria that take
into account:

e The dry tons of eligible crops and
the probability those crops would be
used for BCAP purposes;

e The dry tons of renewable biomass
potentially available from other sources;
e The anticipated economic impact

within the project area;

e The opportunity for producers and
local investors to participate in
ownership of BCF;

¢ The participation by beginning or
socially disadvantaged farmers or
ranchers;

e The impact on soil, water, and
related resources;

e The variety in biomass production
approaches within a project area;

e The range of eligible crops among
the project areas;

e The ability to promote cultivation
of perennial bioenergy crops and annual
bioenergy crops that show exceptional
promise, and not primarily grown for
food or animal feed; and

e Any additional criteria, as
determined by the Secretary.

BCAP project areas would be subject
to approval based on the above selection
criteria and the successful completion of
a finding of no significant impact
(FONSI) for a NEPA Environmental
Assessment (EA), which would
determine that there would be no
significant effects to the natural or
human environment within the
proposed project area. This project area
level NEPA document would identify
regionally and locally significant
features and/or resources and the
potential for effects to those resources
from the proposed project area
implementation. If certain mitigation
measures could be undertaken to avoid
significant effects, those measures
would be detailed in the project area
EA.

Additional requirements at the
producer level include conservation
planning in the form of a BCAP
conservation plan or forest stewardship
plan (or an equivalent plan). In addition
to an approved conservation plan or
forest stewardship plan (or the
equivalent), a site-specific BCAP
environmental screening form would be
completed to determine the appropriate
level of further environmental review
necessary prior to completion of the
BCAP contract with the producer. That
environmental review and conservation
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planning would provide site-specific
mitigation measures, as necessary, to
conserve physical and biological
resources at the contract level. Those
mitigation measures and practices
approved through conservation
planning would be periodically
monitored by USDA to determine the
success and compliance with those
measures.

A producer within the project area
may enter into a contract with CCC to
commit eligible land, which would then
be called contract acreage, to establish
and/or produce eligible crops. Contract
durations may be up to five years for
annual and non-woody perennial crops
and up to 15 years for woody perennial
crops. The 2008 Farm Bill defined
eligible land for project areas as
agricultural land and non-industrial
private forest land (NIPF), subject to
certain exclusions. Eligible agricultural
land for BCAP includes cropland,
grassland, pastureland, rangeland,
hayland, and other lands on which food,
fiber, or other agricultural products are
produced or are capable of being
produced for which a valid conservation
plan exists or is implemented. Eligible
NIPF land for BCAP includes rural
lands with existing tree cover, or that
are suitable for growing trees, which are
owned by any private individual, group,

association, corporation, Indian tribe, or
other private legal entity as provided by
section 5(c) of the Cooperative Forestry
Assistance Act of 1978, as amended (16
U.S.C. 2103a). Agricultural and NIPF
lands with already established energy
crops or already contracted for energy
crops or planned energy crops would be
eligible lands for contract acreage.
USDA FSA may consider waste lands,
brownfields, abandoned mine land, and
environmental clean-up sites as eligible
land, if they meet the definition of
agricultural land or NIPF, as described
above and in the 2008 Farm Bill.
Producers in project areas may be
eligible for both BCAP establishment
payments and annual payments.
Producers would be eligible for
establishment payments for not more
than 75 percent of the cost of
establishing a perennial crop, which
could include woody perennial crops.
Establishment payments were not
authorized for annual crops and would
only be made for new perennial, eligible
crops with a projected initial harvest
time occurring within the length of the
contract period. Existing eligible crops
on agricultural lands and NIPF would
not be eligible for establishment
payments; however, they could be
eligible for annual payments. Annual
payments would be calculated on: (1) A

ALTERNATIVES CONSIDERED

weighted average soil rental rate for
cropland; (2) the applicable marginal
pastureland rental rate for all other land
except for NIPF; (3) for NIPF, the
average county rental rate for cropland
as adjusted for forestland productivity;
and (4) any incentive as determined by
the Deputy Administrator. The
payments are intended to support
production of eligible crops.

Alternatives Analyzed

The following list contains action
alternatives determined to be
reasonable, which were evaluated in
detail in the BCAP PEIS as developed
during internal and public scoping
processes, as described in the following
section. These alternatives were
developed to provide overall flexibility
in the program with one alternative
being restrictive and with limited
funding, while the other was broader
and could provide a greater level of
funding. The No Action Alternative,
used as a baseline for comparison of the
Proposed Action, assumed no Federal
program for the Establishment and
Annual Payments Program component
of BCAP. Alternative 1 was determined
to be the Preferred Alternative in the
Final PEIS.

Alternative 1: Targeted implementation of BCAP

Alternative 2: Broad implementation of BCAP

BCFs supported by BCAP project areas are limited to producing en-
ergy.

No new non-agricultural lands allowed for BCAP project area crop pro-
duction.

Cropland acres enrolled in the program would be capped at 25 percent
of cropland acres within a given county.

Advanced biofuels produced by BCAP project area BCFs must meet
the greenhouse gas test.

Only new BCFs are allowed to be part of BCAP project areas and only
newly established crops on BCAP contract acres are eligible crops.
Only large commercial BCFs would be allowed in BCAP project areas.

Payments would be limited to provide some risk mitigation.

All bio-based products produced by a BCF in BCAP project areas can
be supported.

New non-agricultural lands allowed for BCAP project area crop produc-
tion.

Cropland acres enrolled in the program would not be capped.

Advanced biofuels produced by BCAP project area BCFs do not need
to meet the greenhouse gas test.
Existing BCFs that meet BCAP eligibility requirements are supported.

Small and Pilot BCFs would qualify for BCAP project areas.
Payments would completely replace lost potential income from non-
BCAP crops.

Public Involvement

Responses to the Final SEIS public
comments and FSA’s analyses
supporting this Record of Decision are
presented in the following discussion.

Public Scoping

CCQC first provided notice of its intent
(NOI) to prepare the proposed BCAP
PEIS in the Federal Register on October
1, 2008 (73 FR 57047-57048). CCC
provided an amended NOI to prepare
the proposed BCAP PEIS on May 13,
2009 (74 FR 22510-22511), and
solicited public comment on the
proposed PEIS for BCAP. Six public

scoping meetings were held in May and
June 2009 to solicit comments for the
development of alternatives and to
identify environmental concerns. FSA
performed a density analysis of likely
BCAP participation to determine those
areas that would utilize the program and
meetings were planned for these six
locations. Public meetings were held in
Washington, Texas, Iowa, Louisiana,
Georgia, and New York in the cities and
dates as presented in the table below.
The PEIS has taken into consideration
comments gathered in the scoping
process initiated with the October 1,
2008, NOI to develop the alternatives

proposed for the administration and
implementation of BCAP.
Announcements of the scoping meetings
were posted in the FR (74 FR 22510—
22511), State and county FSA offices,
and the FSA Web site prior to the
meetings. A public website was created
that provided program information,
scoping meeting locations and times,
and an electronic form for submitting
comments via the internet. A
presentation was given at each meeting
followed by a comment period for
attendees. Printed program information
and comment forms were made
available at the meetings, along with
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cards providing the public comment
Web site address. Meetings were

attended by the FSA National
Environmental Compliance Manager or

LIST OF PUBLIC SCOPING MEETINGS

FSA Federal Preservation Officer, and
were recorded by a court reporter.

Date of meeting City, state Meeting location
May 28, 2009 ......ccceeecieeeieeeeeeee Olympia WA ... Red Lion Hotel, 2300 Evergreen Park Drive, Olympia, WA 98502.
June 2, 2009 ... Amarillo, TX ....... Hilton Garden Inn, 9000 1-40 West, Amarillo, TX 79124.

June 4, 2009 ...
June 8, 2009

June 10, 2009
June 11, 2009

Alexandria, LA
Des Moines, 1A

Albany, GA
Syracuse, NY ....cooooviieeniiiieeneee

50309.

Alexander Fulton Hotel, 701 4th Street, Alexandria, LA 71301.
Renaissance Savery Hotel, 401 Locust Street, Des Moines, IA

Hilton Garden Inn, 101 S. Front Street, Albany, GA 31701.
Hilton Garden Inn, 6004 Fair Lakes, East Syracuse, NY 13057.

All comments received during the
scoping process were recorded and
categorized, as applicable, to the stated
purpose and need for the Proposed
Action, the Proposed Action itself,
preliminary alternatives, and
environmental resource areas. The
comments were evaluated by FSA to
determine the scope and significance of
each issue and the depth at which it
would be analyzed in the PEIS.

Draft PEIS

The availability of the Draft PEIS was
announced on August 10, 2009 (74 FR
39915). This Notice of Availability
(NOA) marked the beginning of a 45-day
public comment period soliciting
comments from interested persons and
agencies. Comments were received
through October 9, 2009. Copies of the
Draft PEIS were provided to the
headquarters and all the regional offices
of the U.S. Environmental Protection
Agency (EPA) and U.S. Fish and
Wildlife Service (USFWS). Comments
were received from State and Federal
agencies, non-government
organizations, and individuals. FSA
responded to all substantive comments
received and either expanded the PEIS
to address the comment or explained
why the PEIS was not expanded or
clarified in accordance with the
comment.

The Draft PEIS received comments
from five Federal agencies, three private
individuals, 25 organizations or
corporations, and the Government of
Canada. These 35 commenters generated
191 comments. The individual
comments addressed Air Quality (22),
Biological Resources (41), Cumulative
Effects (9), Mitigation (4), Additional
Language or Further Clarification (14),
Other (39), Proposed Action and
Alternatives (24), Purpose and Need
(10), Recreation (1), Resources
Eliminated from Detailed Study (3),
Socioeconomics and Land Use (21), Soil
Resources and Quality (11), and Water
Quantity and Quality (10).

Comments concerning Air Quality
included greenhouse gas (GHG)
emissions from biomass burning, carbon
sequestration, soil carbon, carbon sinks,
primary/criteria air pollutants, and
wind erosion. Biological resources
comments included effects to protected
species, primary nesting season (PNS)
considerations, conversion of forest
lands, conversion of grasslands,
genetically engineered (GE) organisms,
cumulative effects to vegetation and
wildlife, types of crops planted,
grassland birds, and invasive and
noxious species. Cumulative effects
comments included effects to higher-
value product feedstocks, effects from
forest land conversion, and associated
and related programs at the state level.
Mitigation comments included new
tools to assess the values of biomass
production at the site-specific level to
generate the BCAP conservation plan
and a request for greater details. Other
comments received included
mechanisms associated with CHST,
monitoring programs, conversion of
Conservation Reserve Program (CRP)
acres, the inclusion of crop residues,
greater description of forestry resources,
agricultural plastics, more precise
definitions of eligible crops and lands,
and the use of only one crop type as an
example of eligible crops. Several
comments were received on the number
of alternatives presented and analyzed.
Comments on Socioeconomics and Land
Use included the effects on existing
BCF, the use of residues, and the
inclusion of short rotation woody crops
(SRWC) into the models. Soil-related
comments included increased erosion
potential, soil carbon sequestration, and
the role of agricultural residues in soil
formation. Water-related comments
included water quantity for BCF use,
erosion and pesticide transport,
irrigation use, and Gulf of Mexico
hypoxia.

Final PEIS

Public notices announcing the
availability of the Final PEIS were

published on June 25, 2010 (75 FR
36386). The Final PEIS was available for
public review and comment for 30 days,
and to ensure that all potential
comments from interested stakeholders
were received and reviewed, an extra 30
days was provided for FSA receipt of
comments. FSA received comments
from two Federal agencies, 38
organizations or corporations, one local
government representative, and seven
private citizens. Approximately 54
percent of the commenters specifically
favored one alternative over the others,
with 15 commenters favoring
Alternative 1, 10 commenters favoring
Alternative 2, and one commentor
favoring the No Action Alternative.

Final PEIS commenters supported
Alternative 2, the Selected Alternative,
for many of the following reasons:
Provides the greatest incentive for forest
landowners to continue managing NIPF
to produce valuable ecosystem goods
and services; discourages NIPF owners
from converting forest land to other land
uses; provides more renewable biomass
than Alternative 1 or the No Action
Alternative; creates the greatest
reduction in fossil fuel consumption;
increases energy security by increasing
domestic energy production;
socioeconomic benefits; environmental
benefits; allows the all qualified BCF to
participate regardless of size;
Alternative 1 is too restrictive; more
closely supports State renewable
portfolio standards (RPS) goals; creates
green jobs; and provides greater
incentives to high potential bioenergy
crops.

Impacts Summary

The Final PEIS outlines and compares
all of the alternatives’ potential impacts.
Based upon the analyses and
conclusions presented in the Draft PEIS,
FSA identified the Preferred Alternative
as Alternative 1; however, with
comments received on the NOFA,
experience with the Matching Payments
component of BCAP, comments
received on the proposed rule, and from
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the Final PEIS comment period, FSA
has chosen Alternative 2 to be the
selected and implemented alternative.
Within the context of the Proposed
Action’s purpose and need, this
alternative is both environmentally
responsible and reasonable to
implement, would not have significant
negative impacts, and more closely
matches the intent and guidance of the
2008 Farm Bill. Both beneficial and
potential adverse effects of the
alternatives analyzed for implementing
BCAP are identified and discussed
below.

Alternative 1 (Preferred Alternative)

Under Alternative 1, the BCAP
Establishment and Annual Payments
component would be implemented on a
more restrictive or targeted basis. Project
areas would be authorized for those that
support only large, new commercial
BCFs that are limited to producing
energy in part from only newly
established crops on BCAP contract
acres. No new non-agricultural lands
(for example, NIPF converted to
herbaceous crop lands) would be
allowed to enroll for BCAP crop
production.

Socioeconomics and Land Use Effects

Modeling indicates that at the
national level, direct impacts to realized
Net Farm Income are expected to remain
unchanged from that of the No Action
Alternative due to limited funding.
However, net returns are likely to
improve for those producers selected to
participate in a BCAP project area. Total
net returns for most potential project
locations are positive, ranging between
$2.7 and 7.3 million in Year 1 of the
program. Modeling shows that positive
Net Returns would still be expected
over the long term (Year 3), indicating
that the BCAP project areas remain
capable of supplying a BCF with
required feedstock.

Alternative 1 would cause land use
changes only at the local level (that is,
county or multi-county region). Land
use changes range between 22,000 to
44,000 acres of crop (for example, corn,
wheat, soy, etc.) and hay land being
converted to dedicated energy crops
(switchgrass) from that of the No Action
Alternative.

Overall, scientific literature and the
modeling for the BCAP PEIS indicated
that the vast majority of cropland for
dedicated energy crops would come
from cropland currently in production
for traditional row crops and from
pastureland. Additionally, recent
literature indicates that potentially nine
million to 15 million expiring CRP acres
could return to crop production by

2025, with an estimated one million
acres potentially being planted in
dedicated energy crops. This was based
on the probable higher value of
traditional row crops without the
incentives provided by BCAP for
dedicated energy crop production. The
impact of expiring CRP acres on total
CRP enrollment would be offset through
re-enrollments into CRP and new acres
being enrolled in CRP to reach the 32
million acre CRP cap as specified in the
2008 Farm Bill.

The PEIS found that Alternative 1
would cause only minor conversion of
natural landscapes, including native
habitats and forests, due to (1) the
economic costs associated with
supplying infrastructure (for example,
roads, temporary irrigation for
establishment) to those lands and (2) the
restrictions inherent in the 2008 Farm
Bill that limit and protect unique native
habitats such as native sod, which
would include rangelands that have
never been in crop production.
Economic indirect impacts under this
alternative vary by project location.

The analysis method used in the PEIS
did not address international indirect
land-use change. This can be done, for
example, by coupling output from the
Policy Analysis System (POLYSYS)
economic simulation model to an
international economic sector model,
such as the Global Change Assessment
Model (GCAM) at the Joint Global
Change Research Institute. Associating
carbon coefficients to the economic
sectors (for example, forest, croplands,
fossil fuels, etc), allow for estimates of
indirect land-use change associated
with the changes in land-use occurring
nationally. However, it is important to
recognize that the ratio of land-use
change (for example, one acre of
soybeans taken out of production in the
United States equals one acre of tropical
deforestation) has not been adequately
established through scientific literature.
The social drivers of indirect land-use
change are not clear, not substantiated,
and cannot be modeled in a fact-based
analysis at this time.

Growing dedicated energy crops, and
subsequent land use changes for those
crops in a region, would impact the
agricultural sector by the creation of a
new market. The exact amount of land
that may be converted is limited to 25
percent of the acreage within each
county being eligible for BCAP
payments. This equates to a relatively
small amount of vegetation being
converted from traditional crops or
pastureland to approved dedicated
energy crop species. It is estimated that
producing a dedicated energy crop
would require $60 per dry ton

(approximately $10 million) to establish
the crop. To receive payments to
establish a dedicated energy crop,
producers must first convert their land
from traditional crops. This would
result in negative impacts within the
community as inputs from the
traditional crops are not purchased.
Costs vary based on the community and
the amount of land use changes required
and range between $1.5 million to $5
million.

Total economic impacts range
between $19 million and $28 million.
Net positive impacts for the top five
projects are between $21 million and
$25 million for their region. However,
land use changes would create negative
impacts, through reduced purchases of
inputs for traditional farming, within a
region ranging from $2.5 million to $10
million depending on location.

Biological Resources

Due to the small scope of this
alternative, and provided established
provisions, standards, and guidelines
are followed, and provided the BCAP
conservation plan, forest stewardship
plan (or the equivalent) are adapted to
resource conditions, Alternative 1
would have no significant negative
impacts on vegetation or wildlife.

It is unlikely there would be
significant negative impacts to wildlife
populations from the conversion to
dedicated energy crops at a regional
scale. However, the potential always
exists for site-specific fluctuations in
wildlife populations without the proper
adaptive management techniques being
applied during the establishment and
harvesting stages of crop production.
The proper use of adaptive management
and appropriate mitigation techniques
related to agricultural processes can
help minimize any potential negative
direct effects. There are not expected to
be large scale impacts to regional
wildlife populations because of the
limited scope of land use change under
this alternative. Indirect impacts to
wildlife are related to habitat change.
Some degree of wildlife mortality from
collisions or nest destruction from farm
equipment is unavoidable. Provided
establishment and harvest of feedstock
does not occur during the primary
nesting season (PNS), these impacts
should be minimized.

Reptiles and amphibians could
experience negative and positive
responses to the conversion to dedicated
energy crops. The increase of native
vegetation may increase the abundance
of invertebrates, a source of food for
many reptiles and amphibians. There
may be short-term reductions in
population sizes the year that
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conversion occurs from agricultural
activity to biomass establishment from
collisions or crushing by farm
equipment. The techniques described
above, if properly planned and applied,
are designed to minimize the impacts to
wildlife of these activities. Likewise,
because of the limited implementation
under this alternative, these impacts
would not be regional nor are they
anticipated to affect regional wildlife
population levels.

Impacts to invertebrates are related to
habitat, and would vary based on
specific lifestyle and habitat preference.
Direct impacts to invertebrates are
dependent on the degree of exposure
and the mobility of a given species.
Impacts from the establishment include
destruction of nest sites, crushing, and
the removal of food sources. These
impacts can be reduced if activities are
not conducted during periods of highest
florescence or when flowers are in
bloom.

Impacts to aquatic wildlife are
associated with the dangers of
sedimentation, and nutrient and
agricultural chemical deposition into
water bodies. However, provided
established procedures for erosion and
runoff control are followed, these
potential impacts are not expected to be
significant.

Air Quality

The analysis of potential air quality
impacts was intended to estimate
changes in land management associated
with the adoption of dedicated biomass
energy cropping practices and to
estimate changes in greenhouse gases
(GHG) and carbon stocks associated
with those changes in land
management. The analysis considered
the range of potential effects associated
with the establishment of the dedicated
energy crop including crop production
inputs through the harvesting of the
dedicated energy crop to the farm gate.

The air quality analysis was
developed through the output from the
economic forecasting model associated
with predicted changes in land
management. This model (POLYSYS) is
based on over 3,500 unique cropping
practices that capture greater than 90
percent of all cropland production in
the United States, using an annual time
step and at a county level. When
considering changes in land-use and
soil carbon stocks, the model works at
a sub-county level. The annual time step
allows for near-term estimates of
dedicated energy crop adoption and
potential changes in GHG emissions.
Changes in GHG emissions included
upstream emissions from the production
of agricultural inputs (for example,

fertilizers, pesticides, energy for
irrigation), on-site fossil fuel emissions,
on-site soil carbon dioxide (CO,)
emissions from organic carbon (soil
organic matter and plant residue) and
inorganic carbon (agricultural lime), and
soil nitrous oxide (N,O) emissions.

This method was chosen, because the
economic modeling components within
the POLYSYS model are of a spatial
resolution (county) and temporal
resolution (annual) needed to address
dedicated energy crop adoption rates
both locally and nationally. This
information was used to assess the
impact of annual adoption rates on GHG
emissions. Fossil-fuel offsets from the
use of cellulosic ethanol occur outside
the farm gate; therefore, they were not
included in this analysis. Inclusion of
fossil-fuel offsets would likely
contribute to larger carbon savings and
less net CO, emissions to the
atmosphere, than is accounted for in the
current analysis.

Positive changes to air quality are
expected under Alternative 1. However,
since the scope of this alternative is
limited, these changes would not be
significant. Direct impacts relate to the
energy and/or emissions from
agricultural production activities. Under
this alternative, energy consumption
within the top five regions would be
reduced by 3,664 gigajoules (GJ) through
the conversion to switchgrass when
compared to the No Action Alternative.
This energy change is minor, in most
cases less than 0.1 percent. Carbon
emissions were less than those of the No
Action Alternative, yet small, usually
less than 0.1 percent reduction. Due to
the limited scale of conversion under
this alternative, the amount of fugitive
dust emissions would be minor,
temporary, local, and nearly equal to
that of the No Action Alternative. Yet,
over the long term, given the conversion
to perennial dedicated energy crops and
reduction tillage, there would be a
reduction in fugitive dust emissions.
These effects would be positive, but
minor.

Limited indirect impacts would occur
from emissions from equipment exhaust
or other mobile sources necessary for
the establishment of dedicated energy
crops. However, since machinery is
already utilized on these fields, these
impacts are similar to those of the No
Action Alternative.

Site-specific mitigation measures
would be determined based on the local
or regional Air Quality Control Region,
as prescribed in the conservation plan
or through local or State regulations
concerning air emissions of criteria
pollutants. Best Management Practices
(BMPs) to reduce mobile sources

include proper maintenance of
equipment and dust suppression
activities.

Soil Resources

Under Alternative 1, a reduction in
erosion from all sources is expected.
Conversion of croplands from
traditional crops to switchgrass is
estimated to reduce topsoil loss from
these acres by 0.4 inches per year;
which equates to four inches over a ten
year period. Soil carbon would increase
between 0.2 and 10.1 percent over that
of the No Action Alternative. Indirect
impacts under Alternative 1 would be
increased biodiversity of soil biota as a
result of increased soil organic matter
and the presence of perennial
vegetation. The use of BMPs would
further reduce the potential for soil loss.
Provided established conservation
standards, provisions and guidelines are
implemented, Alternative 1 would have
no significant negative impact on soil
resources.

Water Quality and Quantity

Under Alternative 1, direct impacts to
water quality are expected from the
changes to the use of nutrients and
agricultural chemicals for the
establishment and production of
switchgrass in the potential BCAP
project locations. Decreases in the use of
potassium (3.1 percent), lime (4.0
percent), herbicides (5.5 percent),
insecticides (11.2 percent), and other
agricultural chemicals (3.6 percent) are
expected; while the use of nitrogen (2.1
percent) and phosphorus (2.9 percent)
within the top five project areas are
expected to increase over that of the No
Action Alternative. The overall
reduction in nutrients and agricultural
chemical, erosion, total suspended
solids (TSS), and sedimentation would
provide positive impacts on water
quality from implementation of this
alternative. However, due to the limited
amount of acreage under this
alternative, these benefits would be
local.

The change in the quantity of water
required under this alternative would be
minimal. The amount of water used for
irrigation in the top five regions would
only decrease approximately 0.25
percent over that of the No Action
Alternative, saving an estimated 1.2
million gallons of water per day. When
compared across all project area States,
23.6 million gallons of water per day
would be conserved. Switchgrass has a
higher water use efficiency (WUE) than
other traditional crops, and is highly
tolerant of various water regimes and is
more drought tolerant than traditional
crops.
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Indirect impacts under Alternative 1
result from the reduction in
sedimentation and nutrient and
agricultural chemical deposition into
surface water bodies that move
downstream, benefiting larger water
stream courses and regional water
quality.

To further reduce impacts to water
quality, buffer strips comprised of
mixed native species between biofuel
crop fields and surface water bodies
should be established for sediment and
nutrient retention. Adherence to
established conservation standards,
provisions, and guidelines ensures
Alternative 1 would have no significant
negative impact on water quality.

Recreation

Under Alternative 1 there could be
localized positive or negative impacts
on wildlife habitat, but they are
expected to be small due to the
relatively small amount of land
converted to energy crops. The impacts
to recreation involving wildlife are
expected to be small locally and also not
significant at the regional or national
level.

Alternative 2 (Selected Alternative)

Alternative 2 expands the BCAP
Establishment and Annual Payments
component, allowing anyone who meets
basic eligibility requirements of the
BCAP provisions in the 2008 Farm Bill
to participate. In addition, existing BCFs
and crops would be supported,
including small and pilot BCF's, and all
bio-based products derived from eligible
materials would qualify under this
alternative. New non-agricultural lands
(for example, NIPF converted into
herbaceous cropland) would be allowed
to enroll and the number of cropland
acres would not be capped.

Socioeconomics and Land Use Effects

Significant changes are expected in
net revenues as total revenue values
increase more than the feedstock
production costs and as feedstock
production reduces the supply of other
crops and subsequently increases their
prices. Price increases are most
significant for wheat, corn, and
soybeans, with price changes expected
to increase by 15 to 20 percent during
the period 2009 to 2023. The addition
of more forestry resources as feedstock
would reduce pressures on crop prices
somewhat, as would any future increase
in crop yields. It is expected that
government commodity payments
would increase due to the price impacts
triggered by the increased demand for
cropland.

Overall, scientific literature and the
modeling for the BCAP PEIS indicated
that the vast majority of cropland for
dedicated energy crops would come
from cropland currently in production
for traditional row crops and from
pastureland. Additionally, recent
literature indicates that potentially nine
to 15 million expiring acres of CRP
could return to crop production by
2025, with an estimated one million
acres potentially being planted in
dedicated energy crops. This was based
on the probable higher value of
traditional row crops without the
incentives provided by BCAP for
dedicated energy crop production. The
impact of expiring CRP acres on total
CRP enrollment would be offset through
re-enrollments into CRP and new acres
being enrolled in CRP to reach the 32
million acre cap as specified in the 2008
Farm Bill.

Land use shifts, especially among the
major crops, are expected under this
alternative. The amount and type of
land, both traditional cropland and non-
cropland, converted to dedicated energy
crop production would depend on
which areas are designated as project
areas. Modeling indicates that by 2023,
planting of dedicated energy crops
would increase production cropland by
over 50 million acres, while resulting in
a reduction in traditional cropland
acreage by approximately 17 million
acres, with corn acreage estimate to
increase by less than one million acres.
Of the estimated 350 million acres in
current use as pastureland,
approximately 34 million acres would
shift to the production of dedicated
energy crops while 15 million acres
would shift to hay production. Overall,
scientific literature and the modeling for
the BCAP PEIS indicated that the vast
majority of cropland for dedicated
energy crops would come from cropland
currently in production for traditional
row crops and from cropland
pastureland. Natural landscapes and
native habitats and forests would be
anticipated to have only minor
conversion due to (1) the economic
costs associated with supplying
infrastructure (for example, roads,
temporary irrigation for establishment)
to those lands and (2) the restrictions
inherent in the 2008 Farm Bill that limit
and protect unique native habitats such
as native sod, which would include
rangelands that have never been in crop
production.

There would be both positive and
negative indirect impacts from the
establishment of dedicated energy crops
which would flow through the rest of
the economy. While payments for the
establishment of dedicated crops is

estimated to be $11 billion and the
matching payments component of BCAP
is expected to create an estimated
280,000 jobs, the costs associated with
land use changes required to meet the
demand for dedicated energy crops and
crop residues may bring a decline of
$3.2 billion and a loss of 41,000 jobs.
Overall, the total economic impact from
implementation of Alternative 2 is
anticipated to be positive with an
estimated $88.5 billion in economic
activity throughout and the creation of
nearly 700,000 jobs.

Biological Resources

As with Alternative 1, provided
established provisions, standards, and
guidelines (that is, BMPs similar to
those used in CRP conservation plan)
are followed and the BCAP conservation
plans, forest stewardship plans, or
equivalent plans, are adapted to
resource conditions, Alternative 2
would have no significant negative
impacts on vegetation or wildlife.
Conversion may have both negative and
positive impacts. The loss of forest land
(for example, NIPF converted to
herbaceous cropland) or native
grasslands, not native sod (for example,
CRP acres planted to native grass that
have expired and gone back into
production) would decrease the habitat
quality for several wildlife species;
however the effects would be limited
given the minor amount of conversion
anticipated from these land types. Yet,
as described in Alternative 1, many of
the dedicated energy crop options have
a higher habitat quality than traditional
crops. The types of impacts to wildlife
during the establishment of dedicated
energy crops would be similar to those
described in Alternative 1; yet, with the
potential to occur at a much broader
scale. Again, the scale of this impact is
dependent on the types and amount of
land converted to dedicated energy
crops. Negative impacts to large
mammals, small mammals, reptiles and
amphibians, and invertebrates are not
expected to be significant. Similarly,
impacts to birds are not expected to
impact population densities. However,
the largest potential negative impact to
grassland birds would occur during
conversion or harvesting activities.
Provided these activities do not occur
during the PNS, and the small portion
of grasslands in potential BCAP project
area locations, impacts to grassland
birds are minimal.

Air Quality

Implementing Alternative 2 on a
broader scale would reduce overall
direct carbon equivalent emissions
during perennial dedicated energy crop
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growth. Total energy use was
approximately one to two percent
higher in most years due to the indirect
energy requirement for increased
equipment manufacturing. Direct energy
usage was either neutral or decreased
over time. The effects of fugitive dust
emissions during the establishment
phase would be similar to those of
Alternative 1. After establishment,
fugitive dust emissions would decrease
due to the alteration of cropping
systems to perennial species. In the long
term, these effects would be on a
regional scale and would be positive.
Indirect impacts are similar to those of
Alternative 1. Site-specific mitigation
measures and BMPs as described in
Alternative 1 would reduce potential
impacts to Air Quality under
Alternative 2.

Soil Resources

Alternative 2 would result in
reductions at both the local and regional
level of soil erosion due to the transition
from traditional crops to perennial
vegetation used for dedicated energy
crops. As indicated in the modeling
results, dedicated energy crop
production would increase production
cropland by approximately 50 million
acres under Alternative 2, with that
acreage being shift from traditional row
crops and cropland pasture, rather than
natural landscapes, native habitats and
forests. Overall, the shift toward more
perennial vegetation on production
croplands from traditional annual row
crops would provide benefits to soil
quality and soil carbon sequestration.
Perennial crops, and the use of corn
stover and wheat straw, would shift
away from conventional tillage to no
tillage practices. This shifting of tillage
practices on an estimated 11 million
acres would conserve approximately 40
million tons of soil each year over that
of the No Action Alternative. As with
Alternative 1, the biological diversity of
the soil would also increase. As with
Alternative 1, the use of BMPs would
further reduce the potential for soil loss.
Provided established conservation
standards, provisions and guidelines are
implemented, Alternative 2 would have
no significant negative impact on soil
resources.

Water Quality and Quantity

The direct and indirect impacts to
water quality under Alternative 2 would
be similar to those described in
Alternative 1. However, as the amount
of acreage converted from traditional
crops to perennial crops increases, the
benefits to both water quality and
quantity increase. The same mitigation
methods described in Alternative 1

would reduce potential impacts to water
quality. Adherence to established
conservation standards, provisions, and
guidelines ensures Alternative 2 would
have no significant negative impact on
water quality.

Recreation

Under Alternative 2 there could be
localized positive or negative impacts
on wildlife habitat, but they are
expected to be small due to the
relatively small amount of land
converted to energy crops. The impacts
to recreation involving wildlife are
expected to be small locally and also not
significant at the regional or national
level.

Mitigation Measures and Best
Management Practices

In addition to the required BCAP
conservation and/or forest stewardship
plan (or the equivalent), all project
sponsors and producers must follow all
environmental rules and regulations as
required through participation in other
USDA programs. Each project proposal
will be subject to NEPA analysis prior
to approval. A BCAP Environmental
Screening worksheet must be completed
for each contract offer. This worksheet
would provide the necessary
environmental information to FSA so
they can accurately and expeditiously
complete an environmental evaluation,
consistent with FSA’s regulations on
environmental quality found at 7 CFR
part 799, for enrollment of a particular
site in BCAP. This worksheet can also
be used in conjunction with the BCAP
conservation and/or forest stewardship
plan (or the equivalent) to develop
methods/activities that could mitigate
any potential minor site specific
environmental effects for individual
producers applying to the program
while still meeting the overarching goal
of BCAP and NEPA. Prior to execution
of the BCAP Project Area contract,
NRCS or an authorized technical service
provider (TSP) would complete a site-
specific environmental evaluation that
would reveal any protected resources on
or adjacent to the proposed program
lands. When sensitive resources, such as
nesting birds, wetlands or cultural
resources are present or in the vicinity
of the proposed lands, consultation with
the appropriate regulatory agency would
occur. Specific mitigation measures
necessary to reduce or eliminate the
potential localized negative impacts to
those sensitive resources would be
identified. If the environmental
evaluation concludes that species or
critical habitat protected under ESA are
potentially present, and the proposed
conservation activity on the land is

determined to have negative impacts
and no alternatives exist, it is not likely
the land would be eligible for that
activity. Any mitigation measures and
practices approved through
conservation planning would be
periodically monitored by USDA to
determine the success and compliance
with those measures.

If through completion of the
environmental evaluation, it is
determined that there is no potential for
the proposed BCAP activity to
significantly impact the quality of the
human environment, the environmental
evaluation serves as FSA’s documented
compliance with NEPA as well as the
requirements of other environmental
laws, regulations, and Executive Orders
(EOs).

However, if after completion of the
environmental evaluation it is
determined that protected resources
could potentially be adversely
impacted, consistent with FSA’s
internal guidance, then no further action
can occur until the BCAP applicant
completes an EA. EAs would be
required when the results of the
environmental evaluation are unclear as
to whether the proposed activities
would significantly impact the quality
of the human environment.

If the EA determines that there could
be a significant effect on the quality of
the human environment then a
proposed BCAP project area or site
specific EIS could be necessary. These
EISs and all EAs would be tiered to this
PEIS consistent with 40 CFR 1508.28.

Socioeconomics and Land Use Effects

To mitigate the socioeconomic effects
of BCAP, the final rule provides that the
eligibility for payment of vegetative
wastes, such as wood wastes and wood
residues, collected or harvested from
both public and private lands will be
limited to only those that would not
otherwise be used for a higher-value
product. This specifically excludes
wood wastes and residues derived from
mill residues or other production
processes that create residual by-
products that are typically used as
inputs for higher value-added
production. Additionally, industrial or
other process wastes or by-products,
such as black liquor or pulp liquor that
is a waste by-product of the pulp and
kraft paper manufacturing process,
would not be included in the definition
of biobased products because they are
not significantly composed of organic or
biological products collected or
harvested from land. The final rule also
continues the exclusion of
commercially-produced timber, lumber,
wood, or other finished products that
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otherwise would be used for higher
value products. Also, urban wood
wastes have been excluded as specified
in the 2008 Farm Bill.

Biological Resources

As specified in the 2008 Farm Bill, a
conservation plan or forestry
stewardship plan (or equivalent plan) is
a fundamental component for ensuring
appropriate and sustainable agricultural
practices for specific programs.
Consistent with accepted BMPs (for
example, for CRP and associated
programs), a BCAP conservation plan or
forest stewardship plan (or the
equivalent) that includes appropriate
conservation practice standards and
sustainable agriculture practices must
be developed before implementation to
reduce the negative impacts to
biological resources. Dedicated energy
crops should be chosen based on local
ecosystem characteristics to minimize
potential disturbance to native wildlife
species and vegetation by providing
habitats comparable to those found in
natural habitats. Sustainable agricultural
techniques should be used, if possible,
to reduce negative impacts to biological
resources. Specific county Natural
Resources Conservation Service (NRCS)
conservation practice standards, as well
as State or county specific technical
notes and specific guidance on
mitigation measures, should be
incorporated in the conservation plan
and forest stewardship plan or
equivalent. Applicable NRCS
conservation practice standards should
be followed on lands where conserving
wildlife species is an objective of the
landowner or forest stewardship plan.
Site-specific environmental evaluation
on the project site in conjunction with
either informal or formal consultation
with the appropriate USFWS office
would protect species included on the
endangered species list. Use of BMPs
such as washing vehicles upon leaving
and entering a work area would
minimize the potential to spread
invasive or noxious plant species.

Other eligible crops, such as animal
wastes, food and yard wastes, and algae,
have site-specific requirements in
regards to potential for environmental
effects. To lessen potential effects
associated with animal wastes,
appropriate guidance from State and
Federal regulatory agencies concerning
confined animal feeding operation
practices and standard industry
practices associated with animal
production should be followed to
ensure that collection of materials does
not adversely impact localized
vegetation and wildlife resources

through secondary effects associated
with water and air quality.

Air Quality

BMPs associated with dedicated
energy crop production include the use
of limited and no tillage components,
which decrease the potential for fugitive
dust emissions associated with exposed
ground cover. Also, all producers would
follow local air quality regulations,
which may define other BMPs
associated with agricultural activities,
including transportation and chemical
usage.

Soil Resources

BMPs associated with dedicated
energy crop production include the use
of limited and no tillage components
which decreases exposed ground cover
and allows for greater retention of
topsoil through perennial root systems.
Other eligible crops, such as animal
wastes, food and yard wastes, and algae,
have site specific requirements in
regards to potential for environmental
effects. To lessen potential effects
associated with animal wastes,
appropriate guidance from State and
Federal regulatory agencies concerning
confined animal feeding operation
practices and standard industry
practices associated with animal
production should be followed to
ensure that collection of materials does
not adversely impact soil resources
through secondary effects associated
with water and air quality.

Water Quality and Quantity

Algae production, due to the
specialized nature of the demonstration
practices currently in effect, should
move to minimize the use of potable
water supplies, where feasible, to
reduce effects on water consumption.
BMPs for dedicated energy crop
production that reduce the amount of
agricultural chemicals used for
production would benefit water quality
through reduced transport in runoff.
Also, the use of limited or no tillage
cropping systems reduces the potential
transported sediments by leaving
ground cover on site and through the
stability associated with perennial root
systems. Agricultural irrigation systems
are generally becoming more efficient,
allowing for an overall reduction in
irrigated water uses, and the inclusion
of more dedicated energy crops with
lower water demands and higher water
use efficiencies would benefit water
quantity by reducing the levels
necessary for production.

Recreation

Given the site specific nature of the
BCAP project areas and the practices
best suited to those conditions, effects to
the abundance of wildlife for both
consumptive and non-consumptive uses
would vary. Practices that encourage
more foraging habitat for game species
could induce changes in relation to
decreased traditional row crop fields;
however, changes to pasture of hayland
could indicate small adverse effects. As
such, operators should be encouraged to
comply with the goals for wildlife
habitat enhancements associated with
the conservation plans and forest
stewardship plans, at the
recommendation of the technical
advisors (that is, NRCS and U.S. Forest
Service).

Cumulative Effects—Socioeconomics
and Land Use Effects

Cumulative effects to socioeconomic
conditions and land use would be
highly dependent upon the location of
the BCAP project areas and level of
funding; however, overall the benefits
associated with the establishment and
production of dedicated energy crops
should outweigh the losses associated
with the land use shifts from traditional
row crops. With limited funding, BCAP
projects areas would be few and would
be anticipated to provide local positive
effects to the socioeconomic conditions
from the conversion to dedicated energy
crops; however, the effects would be
balanced through the losses associated
with input suppliers for traditional
crops under Alternative 1. The limited
funding assumption and the county
acreage limitation would not induce
national level changes in agricultural
prices.

Under Alternative 2, the greater
funding for BCAP could create
numerous BCAP project areas with the
potential to affect national crop prices.
Alternative 2 would encourage greater
regionalization, which could encourage
more land use changes to dedicated
energy crops, where traditional row
crops only produced marginally positive
income streams.

Also, the Matching Payments
component has encouraged the use of
woody biomass as a feedstock for many
of the BCFs qualified during the NOFA
period. More than 3.1 million tons of
biomass was from woody resources
during the NOFA period (85.6 percent
of total biomass collected). Only 4.3
percent of woody resources were
derived from Federal lands, with the
remainder from non-Federal lands.
During the short term, these resources
could be an important source of
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feedstock, until the sustainable harvest
of dedicated energy crops would be
available.

Biological Resources

Changes to vegetation structure and
type could cause potential negative
cumulative effects on native fish and
wildlife through fragmented, degraded,
or destroyed habitats. Cumulative
effects to wildlife would be localized
and site-specific as not all species are
harmed by conversion of land to more
intensive uses. While the footprints of
the areas considered under conversion
are relatively small (less than one
percent of the area inside the 50-mile
buffer), potential impacts may occur if
land configuration and relative location
of converted areas combined with
existing habitat fragmentation patterns
has a multiplicative effect on the overall
regional habitat fragmentation values.
The establishment of new crops in areas
previously fallow or cropped with a
different style of agriculture may cause
direct mortality and range shifting at the
local scale of wildlife. The use of BMPs
and environmental assessments would
prevent and minimize significant
impacts; however, fragmentation is
unavoidable. Cumulative impacts to
vegetation would occur from the
conversion of native pastureland or
native vegetation to dedicated energy
crops. The cap on the amount of acreage
that may be used for dedicated energy
crops under Alternative 1 (that is 25
percent in any single county within the
50-mile radius) also is designed to
reduce these impacts. Similarly, because
of the limited funding that would only
provide for a limited number of BCFs,
the amount of land that potentially
would be converted is negligible.

Direct impacts to wildlife would
occur by conflicts with haying
machinery that may result in mortality.
Under Alternative 1, direct impacts are
expected to occur during the
establishment and harvest stages of
BCAP crops; yet, these impacts are
expected to be short-term and localized.
These habitat changes would impact
such aspects as food availability, type
and quantity of cover for escape and
breeding, and the availability of
adequate nesting sites. Wildlife in lands
adjacent to the dedicated energy
cropland may either be positively or
negatively impacted depending on the
habitat quality provided by the biofuel
Ccrops.

Cumulative effects through
implementation of Alternative 2 would
lead to direct and indirect impacts to
vegetation and wildlife at a regional
scale. As with Alternative 1, direct
impacts are not expected to impact

wildlife at a population level; however,
the significance of indirect impacts are
dependent on potential land use
changes. The quantity and habitat
quality of any land converted from
native grasses, forest land or
pastureland for dedicated energy crops
would determine the level of
cumulative impacts. Under Alternative
2, depending upon the level of land use
changes, the cumulative impacts to
vegetation and wildlife could be
significant.

No cumulative impacts under the No
Action Alternative would occur as the
program would not convert land from
one use to a dedicated energy crop.

Air Quality

In general, the maturation of the
biofuels and bioenergy industries
should result in significantly positive
energy balance in relation to first
generation biofuels and bioenergy
supported by grain feedstocks and fossil
fuels. With a limited level of BCAP
funding that would only provide for two
commercial-scale facilities, the range of
potential cumulative effects would be
broad depending upon the location of
the facilities. However, it was estimated
that the BCAP program would generate
net energy savings and greater soil
carbon sequestration as lands are
converted to dedicated energy crops.
The effects were estimated to only be
locally or regionally significant and not
nationally significant.

Cumulatively, under Alternative 2,
the unlimited funding of the BCAP to
support all scales of BCFs could lead to
national level effects, such as a decline
in soil carbon sequestration due to an
increased use of crop residues to meet
the Energy Independence and Security
Act of 2007 (EISA) volume
requirements. It could be surmised that
under Alternative 1, to meet EISA
requirements there would be a greater
use of first generation biomass (that is,
corn) and second generation biomass
(that is, agricultural crop residues) than
from Alternative 2, given the potential
funding difference between the two
alternatives. This would indicate that
the greater use of crop residues for
biofuels feedstock could reduce soil
carbon levels below currently seen in
traditional row crops where the crop
residues remain. However, in the
analysis it was assumed that EISA
targets could not be met under
Alternative 1 as indicated by the
anticipated waivers for production
under the base scenario.

Overall, it was indicated that soil
carbon would increase under
Alternative 2, as traditional row crops
were replaced with perennial dedicated

energy crops; however, in combination
with EISA requirements for advanced
biofuels percentages, traditional sources
(for example, corn and crop residues)
would be required in combination with
BCAP project areas to meet the overall
demand. It was estimated that there
would be benefits from the conversion
of lands associated with total carbon
flux and overall energy use, but there
would also be negative effects from the
greater use of residues, which would
generate additional GHG emissions and
reduce soil carbon sequestration. In the
longer term, as more acreage is planted
to dedicated energy crops and regionally
competitive crops (that is, SRWC), there
would be some off-set from the
anticipated soil carbon losses associated
with residue removal and use.

Overall, the discussion of the EISA
RFS2 program within the BCAP PEIS,
including the characterization of
indirect land-use impacts and GHG
emissions, is appropriate given the
limited overlap between the two
programs. While both programs
generally support the Administration’s
goals to expand domestic bioenergy
production and consumption and
decrease reliance on fossil fuels, BCAP
supports a broader range of bioenergy
conversion technologies as well as
biobased products, which the RFS2 does
not incentivize.

Soil Resources

The implementation of BCAP would
generate positive effects from a
reduction in soil erosion and increased
soil carbon sequestration from the
conversion of Title I crops to perennial
dedicated energy crops. The conversion
to a perennial dedicated energy crop
provide greater soil retention due to
anticipated cropping practices and the
plant structure holding soil in place.

Under Alternative 1, with the limited
BCAP funding, the benefits associated
with reduced soil erosion would be only
locally significant and would provide
for positive changes to water quality,
soil organisms biodiversity and overall
biological diversity.

Under Alternative 2, depending upon
the level of agricultural crop residue use
to meet EISA requirements, the effects
could be either insignificant or
significant, cumulatively. When
combined with the U.S. Forest Service
measures to increase woody biomass
utilization for bioenergy, there may be
short term increases in soil erosion from
forest lands in some regions; however,
these should be minimal if harvest and
management BMPs are implemented per
the forest stewardship plan or the
equivalent, and all applicable Federal,
State, and local harvest regulations.
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Also, in some regions, soil erosion on
forest lands would be insignificant due
to the species and understory cover
provided. The increased use of crop
residues is anticipated to lead to
changes in cropping practices, which
should provide greater soil cover by
standing crop residues and reduced
tillage practices to promote residues
use.

Water Quality and Quantity

The conversion to a perennial
dedicated energy crop provides greater
water use efficiency than traditional row
crops such as corn. This conversion
would be anticipated to limit runoff
from agricultural fields and potential
need for irrigation past the initial
establishment period. Under Alternative
1, with the limited BCAP funding, the
benefits associated with increased water
quality and decreased water quantity
would be only locally significant and
would provide for positive changes.
Under Alternative 2, depending upon
the level of crop residue use, the effects
could be either insignificant or
significant, cumulatively. The
implementation of BCAP would
generate positive effects from (1) a
potential reduction of irrigated cropland
acres, (2) greater water use efficiency on
non-irrigated and irrigated acreage, and
(3) a general reduction in agricultural
chemical use from the conversion of
Title I crops to perennial dedicated
energy crops.

The majority of water consumption
associated with corn-based ethanol is
from irrigation to grow the crop. A
potential reduction in the amount of
irrigated acres would reduce the total
water consumption to produce ethanol.
Also, studies have indicated that
conversion of biomass at co-generation
or combined heat and power (CHP)
power plants for electricity is more
efficient in the reduction than
conversion into transportation fuels.
However, water consumption for this
use should also be considered. Other
studies indicate that traditional liquid
biofuels used as a fuel source for power
generation are the most water inefficient
when compared to traditional fuels,
such as natural gas, which was the most
water efficient.

Recreation

Impacts to recreation could be
positive or negative based on the
locality for BCAP project regions.
However, they would be small
regionally and nationally under either
alternative and would not substantively
or cumulatively change the recreational
aspects of participation in wildlife
activities.

Basis for the Decision

Proposed Action

Alternative 2 is selected as the
alternative to implement the Proposed
Action. Alternative 2, the Selected
Alternative, complies with the 2008
Farm Bill, provides FSA flexibility in
terms of program implementation and
development of a sustainable industry,
and is the most balanced approach to
achieving long-term program goals,
while being consistent with the intent
and language of the 2008 Farm Bill. The
No Action Alternative was used as an
analytical baseline. Alternative 1
provided for a targeted application of
the BCAP; however, this alternative was
restrictive in the types of potential sized
facilities that could participate in the
program, thus limiting the overall scope.

The broader scope of implementation,
as analyzed under Alternative 2, would
have the potential to open new non-
agricultural lands (that is, NIPF) into
dedicated energy crop production,
which, if the effects were unmitigated
could create losses of biodiversity at a
regional scale. However, conversion
from non-agricultural lands should be
minor, since modeling results indicated
that the majority of the cropland for
dedicated energy crops would be
converted from traditional row crops
and pastureland. Also, the use of the
BCAP conversation plan and forest
stewardship plan (or the equivalent)
would avoid and mitigate those effects
through appropriate BMPs and
sustainable practice approaches. No
significant impacts would occur from
implementation of the Proposed Action
and no adverse cumulative impacts are
expected. Potential negative impacts
would be minimized by employment of
site-specific environmental evaluations
prior to contract approval, BMPs,
incorporation of practical mitigation
measures in the BCAP conservation
plan or forest stewardship plan (or the
equivalent), and, if indicated, EAs
would be tiered to the Final PEIS for
those areas requiring further NEPA
analysis prior to contract approvals,
consistent with 40 CFR 1508.28.

BCAP Components

BCAP is divided into two distinct
components as specified in the 2008
Farm Bill. The Matching Payment
component was determined to be largely
mandatory and non-discretionary in
nature. Implementation of the
Establishment and Annual Payment
component required an exercise of
discretion by the Secretary of
Agriculture. The separation of the two
components in the 2008 Farm Bill and
the mandatory nature of the Matching

Payments allowed for the NOFA to be
used to initiate that component before
final rule-making on the entire BCAP.
An appropriate comment period and
inclusion of the reference to the BCAP
Establishment and Annual Payments
components PEIS, which included the
Matching Payments component in the
cumulative effects analysis, made
inclusion of the Matching Payments
component as part of the alternatives
analysis for BCAP PEIS unnecessary per
standard, as such with the publication
of the Final BCAP PEIS, this analysis
including the cumulative effects would
be complete. The range of reasonable
alternatives, given the geographic scope
of the analysis, provided valid
consideration of the scale of the
program with unlimited funding
authorized for both the Matching
Payments component and the
Establishment and Annual Payments
component of BCAP in the 2008 Farm
Bill.

Geographic Scale and Approach to the
Analysis

The geographic scale of potential
BCAP project area sites encompasses the
entire United States and its territories
and as a result land use changes,
farming practices, weather conditions,
soil types, water resources, natural
ecosystems, and economies vary widely
at the site-specific level. Therefore, the
PEIS assessed the potential impacts of
implementing the Establishment and
Annual Payments component of BCAP
on a broad scale that required that
certain assumptions be made to assess
the impacts of the program.

Since the BCAP supports the
production of dedicated energy crops,
the analysis focused only on the
potential impacts associated with crop
production and not the impacts
associated with conversion of biomass
into various types of energy (that is
ethanol, electricity, burning for
combined power and heat, etc.) since
the intent of the program was for the
successful establishment of dedicated
energy crop production throughout the
United States, which could be used in
a myriad of end product components
based on the facilities available to the
producers. The PEIS evaluated the
impacts of establishing a bioenergy crop
(on BCAP eligible lands) and managing,
and transporting to a BCF a specific
crop from each of the three broad
classes of cellulosic energy crops
(woody crops, perennial herbaceous,
and annual herbaceous). Hybrid poplar
and willow (woody species),
switchgrass (perennial herbaceous
species), and forage sorghum (annual
herbaceous species) were chosen
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because they have the most widely
available data; it is feasible that they can
be established within the time frame of
the program, and represent likely energy
crops that would be grown for biofuels/
bioenergy across varied regions of the
United States. These representative
dedicated energy crops in no way
represent the entire range of possible
bioenergy crops that could qualify as an
eligible crop under the BCAP. The
production of switchgrass, forage
sorghum, hybrid poplar, and willow
utilize agricultural practices that are
similar to those used in traditional crop
agriculture with some variations in
equipment and techniques. Production
operations and multi-year
characteristics for each selected
bioenergy crop would vary.

Although algae is an eligible crop
under the Establishment and Annual
Payments Program component of BCAP,
it currently is not considered likely to
be commercially feasible and suitable
for inclusion in a BCAP project area by
the end of fiscal year (FY) 2012, the
expiration of the authority for BCAP. As
such, algae as an eligible crop is briefly
discussed, but is not included in the
detailed analysis within this document.

Additionally, existing forestry
resources on NIPF would be eligible for
the Annual Payments. These resources
are identified by approximate locations
throughout the United States through
association with private forest lands as
detailed within the Forest Inventory and
Analysis data publicly provided by the
U.S. Forest Service.

Model Development and Approach

To determine the potential locations
for BCAP projects based on prevailing
economics of dedicated energy crop
production, a model-based approach
was used, which contained information
on prevailing cropland uses, factors of
production for an herbaceous energy
crop (that is, switchgrass), factors for the
use of crop residues as a bioenergy
feedstock, and transportation costs. The
model currently incorporates
switchgrass and residues (crop and
forestry) as feedstock for BCF. However,
it is important to note that switchgrass
can be seen as a generic dedicated
energy crop which would represent the
land use requirements implicit in the
use of other energy crops for which data
is not readily available. The use of
switchgrass as a model crop
representing other dedicated energy
crops, could underestimate the
production potential of feedstock that
has a yield that could be significantly
larger than switchgrass, and
consequently underestimate the
potential of specific regions of the

country as candidate locations for
potential BCAP projects locations. In an
effort to address those shortcomings, the
model was complemented with
preliminary data in an effort to include
poplars, willows, and forage sorghum as
eligible crops.

The analysis included prices for
switchgrass ranging from $35 to $80 per
dry ton. The $60 per dry ton analysis
provided a good regional coverage of
feedstock potential supply for
herbaceous perennial and annual crops,
and consequently was selected to
perform the GIS analysis to locate the
potential BCAP projects; while $70 per
ton was needed for poplars and $90 per
ton for willows. The analysis assumed
that farmers or land owners would
receive $45 per ton in payment through
BCAP plus a match from the plant
demanding the cellulosic feedstock.
This assumption was made based on the
information provided in the 2008 Farm
Bill and the Matching Payments
component of the BCAP NOFA. It was
assumed that producers would receive
this matching payment for two years
from the first date of delivery of
feedstock to a BCF.

The model was developed to first
determine approximate project locations
based on the regional availability of
feedstock and price levels. Then
through the use of Geographic
Information System (GIS) program and
land use data at the county level, areas
were identified that had the potential
for higher feedstock concentrations. The
analysis incorporated projected land use
and proprietor income changes,
government payment changes, along
with an increase in transportation and
the development of a dedicated energy
crop. The approximate predicated
project locations were developed for
each of the proxy feedstocks analyzed.
These predicted project locations were
then used for each of the resource areas
to determine potential impacts, both
positive and negative, from the
alternatives.

Under Alternative 2, funding for
BCAP was assumed to be unlimited and
a driving factor was to produce enough
biomass feedstock to meet the demands
of EISA (that is, approximately 15
billion gallons of advanced biofuels).
The analysis for Alternative 2 was
conducted at both a regional and the
national level. The analysis focused on
the impacts to net farm income; farm
prices; government payments; land use
shifts; and direct, indirect, and induced
economic impacts as a result of changes
in the aforementioned variables. To
model this, POLYSYS was used to
estimate the quantity and price of
feedstock necessary to achieve the EISA

targets through 2023. To meet the
Department of Energy (DOE) goals of
$1.76 per gallon of ethanol and $51 per
dry ton of herbaceous feedstock by
2012, the role, size, and funding of a
potential expanded BCAP was
estimated, based on the estimated prices
of feedstock. The analysis assumed that
farmers or land owners would receive
$45 per ton in matching payments
through BCAP in addition to payment
from the plant demanding the cellulosic
feedstock. This assumption was made
based on the initial matching payments
distribution as described in the 2008
Farm Bill and implemented in the
NOFA. This analysis for Alternative 2,
built on the models developed for
Alternative 1, which analyzed a suite of
specific potential project areas.

Resource Specific Attributes

Based on the model results, assuming
unlimited funding for the Establishment
and Annual Payments component, the
Proposed Action would create a balance
of the objectives and goals of the
program (that is, create the framework
for a dedicated energy crop production
industry in the United States) with
overall natural and human-built
environmental benefits, while
minimizing potential negative effects
through a comprehensive project area
proposal process and site-specific
environmental evaluation of each
contract holding.

Overall, air quality; soil resources;
and water quality and quantity; would
have benefits from either alternative
with Alternative 2 providing for greater
effects given the overall potential size of
the program. It was estimated that there
would initially be greater adverse
effects, though not significant, during
the establishment phases; however, after
initial establishment there would be
greater amassed benefits from a greater
reduction in soil erosion, more soil
carbon sequestration, and reduced
irrigation demand for perennial
dedicated energy crops, including
SRWC over more land areas.

Socioeconomic effects and land use
changes would initially have a decline
in economic activity within certain
sectors (that is, services for traditional
row crops) as a shift occurs into
dedicated energy crops; however, a new
equilibrium would be reached as those
traditional row crop sectors convert into
supporting dedicated energy crops.
Through the analyzed period (2009 to
2023) the overall balance for
socioeconomics and land use would be
positive economic activity in excess of
$88 billion with the potential for an
increase in crop prices over the period
by greater than 15 percent. There would
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be the potential for regional effects to
biological resources, however, it would
be limited by the anticipated minor
amount of conversion of non-
agricultural lands (for example, NIPF
converted to herbaceous cropland) and
native grasslands, not native sod (for
example, expired CRP acres that had
been planted to native grass) to
dedicated energy crops; however, those
effects could be avoided and minimized
through the use of accepted BMPs and
BCAP environmental screening. On
balance the Proposed Action, with the
BMPs and practical mitigation measures
associated in the BCAP conservation
plan or forest stewardship plan (or the
equivalent) in conjunction with project
level NEPA analysis and the site-
specific environmental evaluations prior
to accepting contact holdings, would
create a beneficial environment for the
establishment of long-term dedicated
energy crop industry in local and
regional areas based on their unique
dynamics, while growing those crops in
a diverse and environmentally
sustainable manner.

The Decision

FSA would implement the Selected
Alternative as described in this ROD.
This alternative provides overall
benefits to the environment, allows for
flexibility in implementation, and
follows the intent and language of the
statute when compared to the other
alternatives analyzed. FSA would
ensure impacts are minimized by
employment of appropriate practice
standards in conservation plans and
forest stewardship plans (or equivalent),
site-specific environmental evaluations
prior to each approved contract, and
supplemental EAs or EISs for those
areas requiring further NEPA analyses.

After the publication of the Final PEIS
on June 25, 2010, the later enactment of
the 2010 Supplemental Appropriations
Act (Pub. L. 111-212) on July 29, 2010,
provided a limitation of funding for
BCAP of $552,000,000 in fiscal year
2010 and $432,000,000 in fiscal year
2011. FSA does not have the authority
to limit the scope of BCAP to a smaller
or more restrictive program than the
2008 Farm Bill authorizes, except as
may be needed to confine the program
within these newly provided spending
limits. Consistent with 40 CFR 1502.9,
FSA has determined that a
Supplemental PEIS may be required for
changes to BCAP.

Signed in Washington, DC, on October 19,
2010.

Carolyn B. Cooksie,

Executive Vice President, Commodity Credit
Corporation and Administrator, Farm Service
Agency.

[FR Doc. 2010-26872 Filed 10-22—10; 11:15 am]
BILLING CODE 3410-05-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[Docket Nos. PRM-50-93 and PRM-50-95;
NRC-2009-0554]

Mark Edward Leyse; Mark Edward
Leyse and Raymond Shadis, on Behalf
of the New England Coalition; Petitions
for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of consolidation of
petitions for rulemaking and re-opening
of comment period.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is publishing for
public comment a notice of
consolidation of petitions for
rulemaking (PRM). The PRMs to be
consolidated are PRM-50-93 filed by
Mark Edward Leyse on November 17,
2009, and PRM-50-95 filed on June 7,
2010, by Mark Edward Leyse and
Raymond Shadis, on behalf of the New
England Coalition (the Petitioners).
PRM-50-95 was docketed by the NRC
on September 30, 2010. In PRM-50-95,
the Petitioners request that the NRC
order Vermont Yankee Nuclear Power
Station (Vermont Yankee) to lower the
licensing basis peak cladding
temperature in order to provide a
necessary margin of safety in the event
of a loss-of-coolant accident (LOCA).
The NRC is considering PRM—-50-95 in
conjunction with existing PRM-50-93
that the NRC is reviewing on the same
issues, and is re-opening the public
comment period to consider the matters
raised by PRM—-50-95.

DATES: Submit comments by November
26, 2010. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: Please include Docket ID
NRC-2009-0554 in the subject line of
your comments. For instructions on
submitting comments and accessing
documents related to this action, see
“Submitting Comments and Accessing
Information” in the SUPPLEMENTARY
INFORMATION section of this document.

You may submit comments by any one
of the following methods.

Federal Rulemaking Web Site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2009-0554. Address questions
about NRC dockets to Carol Gallagher,
301-492-3668, e-mail
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—-0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

Hand-deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays (telephone 301-415—
1677).

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

FOR FURTHER INFORMATION CONTACT:
Cindy Bladey, Chief, Rules,
Announcements, and Directives Branch,
Division of Administrative Services,
Office of Administration, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, Telephone: 301-492—
3667 or Toll Free: 800-368-5642.
SUPPLEMENTARY INFORMATION:

Submitting Comments and Requesting
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
Rulemaking Web site, http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this action using
the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents by the NRC’s PDR, Room
0O-1 F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
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Publicly available documents created or
received at the NRC, including petitions
for rulemaking PRM-50-93 (ADAMS
Accession No. ML093290250) and
PRM-50-95 (ADAMS Accession No.
ML101610121), are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR Reference staff at 800-397—4209,
301-415-4737 or by e-mail to
pdr.resource@nrc.gov.

Federal Rulemaking Web Site: Public
comments and supporting materials
related to this action, including the
petitions for rulemaking, can be found
at http://www.regulations.gov by
searching on Docket ID NRC-2009-
0554.

Summary of PRM-50-93

Mark Edward Leyse submitted a
petition for rulemaking dated November
17, 2009. Mr. Leyse states that he is
aware that data from multi-rod
(assembly) severe fuel damage
experiments indicates that the current
regulations in 10 CFR Part 50 are non-
conservative in their peak cladding
temperature limit of 2200 °F, and that
the Baker-Just and Cathcart-Pawel
equations are also non-conservative for
calculating the metal-water reaction
rates that would occur in the event of a
LOCA. As a result, Mr. Leyse requests
that the NRC revise its regulations in 10
CFR 50.46(b)(1) and Appendix K to 10
CFR Part 50 based on this data. Mr.
Leyse also requests that the NRC
promulgate a regulation that will
stipulate minimum allowable core
reflood rates in the event of a LOCA.
The NRC determined that the petition
met the threshold sufficiency
requirements for a petition for
rulemaking under 10 CFR 2.802, and the
petition was docketed as PRM—-50—93.
The NRC published a notice of receipt
on January 25, 2010 (75 FR 3876), and
requested public comment on PRM—-50—
93. The comment period closed on April
12, 2010.

Summary of PRM-50-95

On June 7, 2010, Mark Edward Leyse
and Raymond Shadis, on behalf of the
New England Coalition, submitted a
petition requesting consideration under
the NRC’s requirements for a petition for
an enforcement action, which are in 10
CFR 2.206. The Petitioners request that
enforcement action be taken against
Vermont Yankee, and that the NRC

order the licensee of Vermont Yankee to
lower the licensing basis peak cladding
temperature in order to provide a
necessary margin of safety (to help
prevent a meltdown) in the event of a
LOCA. The Petitioners represent the
New England Coalition, a non-profit
educational organization based in
Brattleboro, Vermont.

The Petitioners offer the following as
the basis for their request:

(1) The emergency core cooling
system evaluation calculations that
helped qualify the 20 percent uprate for
Vermont Yankee are non-conservative;

(2) The peak cladding temperature
limit of 2200 °F used in the NRC’s
regulations in § 50.46(b)(1) is non-
conservative; and

(3) Experiments indicate that Vermont
Yankee’s licensing basis peak cladding
temperature of 1960 °F for GE14 fuel
would not provide a necessary margin
of safety to help prevent a partial or
complete meltdown in the event of a
LOCA.

The petition discusses at length a
number of experiments, including
several multi-rod severe fuel damage
experiments and a multi-rod thermal
hydraulic experiment, and states that
the data indicates that the licensing
basis peak cladding temperature for
Vermont Yankee should be decreased to
a temperature lower than 1832 °F in
order to provide a necessary margin of
safety. The petition attachments include
additional data in support of the
discussion on these experiments.

The NRC’s Consideration and
Conclusion

The petition request was referred to
the NRC’s Office of Nuclear Reactor
Regulation’s enforcement Petition
Review Board (PRB) and on June 23,
2010, the Petitioners participated in a
teleconference with the PRB to provide
information in support of the petition. A
transcript of this teleconference is
available at ADAMS Accession No.
ML101890014. The PRB’s initial
recommendation was that the petition
did not meet the criteria for reviewing
petitions under 10 CFR 2.206, because
there is another NRC proceeding in
which the Petitioners could be a party
and through which the NRC could
address their concerns.

On July 26, 2010, the Petitioners
participated in another teleconference
with the PRB during which the initial
recommendation was discussed and the
Petitioners provided additional
information. The transcript of this
teleconference is available at ADAMS
Accession No. ML102140405. The PRB’s
final recommendation was that the
petition did not meet the criteria for

review under 10 CFR 2.206 because the
petition submitted generic concerns that
would require revisions to existing NRC
regulations. Such concerns are handled
through the petition for rulemaking
process in accordance with 10 CFR
2.802. The PRB noted that Mr. Leyse
had previously submitted a petition for
rulemaking on this topic, dated
November 17, 2009, and docketed as
PRM-50-93. Therefore, the PRB
forwarded the 10 CFR 2.206 petition so
that any additional information
contained in the petition could be
included in the review of PRM—-50-93.
The NRC has determined that the
petition filed by Mr. Leyse and Mr.
Shadis on behalf of the New England
Coalition meets the threshold
sufficiency requirements for a petition
for rulemaking under 10 CFR 2.802, and
the petition has been docketed as PRM—
50-95. The NRC is requesting public
comments on the petition for
rulemaking, and has decided to consider
any comments received on PRM-50-95
in conjunction with comments received
on the related petition, PRM—-50-93. In
order that both petitions for rulemaking
can be considered and resolved in a
timely manner, the NRC is limiting the
public comment period for PRM—-50-95
to 30 days, and will only be accepting
comments on matters raised in PRM—
50-95 during this time.

Dated at Rockville, Maryland, this 21st day
of October 2010.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2010-27164 Filed 10—-26-10; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY

10 CFR Parts 433 and 435
[Docket No. EERE-2010-BT-STD-0031]
RIN 1904-AB96

Fossil Fuel-Generated Energy
Consumption Reduction for New
Federal Buildings and Major
Renovations of Federal Buildings;
Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects the
number assigned to the Environmental
Assessment (EA) referenced in the
October 15, 2010, notice of proposed
rulemaking (NOPR) regarding the fossil
fuel-generated energy consumption
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requirements for new Federal buildings
and Federal buildings undergoing major
renovations. The correction is necessary
because the proposed rulemaking
referenced the EA number as (DOE-EA—
1463). The correct EA number in the
NOPR should be (DOE/EA-1778).

FOR FURTHER INFORMATION CONTACT:
Margo Appel, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9495, e-mail: margo.appel@hq.doe.gov,
or Ami Grace-Tardy, U.S. Department of
Energy, Office of the General Counsel,
Forrestal Building, GC-71, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—5709,
e-mail: Ami.Grace-Tardy@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Department of Energy (DOE) published
a notice of proposed rulemaking in the
Federal Register on October 15, 2010
(75 FR 63404), announcing a public
meeting and seeking comments
regarding the fossil fuel-generated
energy consumption requirements for
new Federal buildings and major
renovations of Federal buildings.

DOE prepared a draft EA for this
rulemaking. The draft EA has been
added to the docket for this rulemaking.
The NOPR incorrectly referenced the EA
Number as (DOE-EA-1463) on page
63413, third column, fourth paragraph,
third line. The correct EA number in the
NOPR should be (DOE/EA-1778).

For additional information regarding
the NOPR and the public meeting,
including detailed instructions for the
submission of comments and access to
the docket to read background
documents or comments received,
please refer to the October 15, 2010,
notice (75 FR 63404).

Issued in Washington, DC, on October 20,
2010.

Joseph Hagerman,

Acting Program Manager, Building
Technologies Program, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-27152 Filed 10-26-10; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1186; Directorate
Identifier 2009-CE-065—-AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company (Type Certificate
Previously Held by Columbia Aircraft
Manufacturing (Previously the Lancair
Company)) Models LC40-550FG,
LC41-550FG, and LC42-550FG
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for the products listed above. That
NPRM proposed to retain the inspection
requirements of AD 2009-09-09 and
add a terminating action for the
repetitive inspection requirements. That
NPRM resulted from the manufacturer
developing a modification that, when
incorporated, would terminate the
repetitive inspections required by AD
2009-09-09. Since we issued the earlier
NPRM, the manufacturer revised the
service information to include
additional airplane serial numbers into
the Effectivity section and revised the
modification kit instructions. This
action revises that NPRM by adding
airplanes to the Applicability section
and incorporating new service
information. We are proposing this
supplemental NPRM to retain the
inspection requirements of AD 2009—
09-09 and add a terminating action for
the repetitive inspection requirements
using the revised service information.
Since these actions impose an
additional burden over that proposed in
the NPRM, we are reopening the
comment period to allow the public the
chance to comment on these proposed
changes.

DATES: We must receive comments on
this supplemental NPRM by December
13, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Cessna Aircraft
Company, Product Support, P.O. Box
7706; Wichita, Kansas 67277; telephone:
(316) 517-5800; fax: (316) 942—9006;
Internet: http://www.cessna.com. You
may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call 816—-329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Gary
Park, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4123; fax: (316) 946—4107; e-mail:
gary.park@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA—-2009-1186; Directorate Identifier
2009—CE-065—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Ami.Grace-Tardy@hq.doe.gov
http://www.regulations.gov
mailto:margo.appel@hq.doe.gov
http://www.cessna.com
mailto:gary.park@faa.gov
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Discussion

We issued an NPRM to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Cessna Aircraft Company
(Cessna) Models LC40-550FG, LC41—
550FG, and LC42-550FG airplanes. That
NPRM was published in the Federal
Register on December 17, 2009 (74 FR
66927). That NPRM proposed to
supersede AD 2009-09-09 (74 FR
19873, April 30, 2009) with a new AD
that would retain the inspection
requirements of AD 2009—-09—-09 and
add a terminating action for the
repetitive inspection requirements.

Actions Since Previous NPRM Was
Issued

Since we issued the previous NPRM,
the manufacturer revised the service
information to include additional
airplane serial numbers into the
Effectivity section and revised the
modification kit instructions.

Comments

We gave the public the opportunity to
comment on the original NPRM. We
received no comments on that NPRM or
on the determination of the cost to the
public.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Certain changes described above
expand the scope of the original NPRM.
As a result, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on this supplemental NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
require retaining the inspection

ESTIMATED COSTS

requirements of AD 2009-09—-09 and
adding a terminating action for the
repetitive inspection requirements using
the revised service information.

Cessna has issued Single Engine
Service Bulletin SB09-27-01, Revision
3, dated July 20, 2010, which describes
procedures for repetitively inspecting
the rudder hinges and the rudder hinge
brackets for damage, i.e., cracking,
deformation, and discoloration. The
service information also describes
procedures for incorporating Cessna
Single Engine Modification Kit MK400—
07-01A, dated July 20, 2010, which
when incorporated, will terminate the
required repetitive inspections.

Costs of Compliance

We estimate that this proposed AD
affects 790 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

Action

Inspecting the rudder hinges and

rudder hinge brackets for damage
with rudder removed (affects 570
airplanes).

Inspecting the rudder hinges and
rudder hinge brackets for damage
without rudder removed (affects
570 airplanes).

Incorporating the modification kit for
Models LC40-550FG and LC42-
550FG airplanes (affects 247 air-
planes).

Incorporating the modification kit for
Model LC41-550FG airplanes (af-
fects 523 airplanes).

Inspecting the rudder hinge and the
rudder brackets attachment hard-
ware for correct thread engage-
ment (affects 20 airplanes).

Inspecting the rudder travel (affects
20 airplanes).

Labor cost Parts cost Cost per product Cost on U.S. operators
1.5 work-hours x $85 Not applicable ............... $127.50 per inspection | $72,675 per inspection
per hour = $127.50 cycle. cycle.
per inspection cycle.
.5 work-hour x $85 per | Not applicable ............... $42.50 per inspection $24,225 per inspection
hour = $42.50 per in- cycle. cycle.
spection cycle.
1 work-hour x $85 per $739 e $824 ..o $203,528.
hour = $85.
1 work-hour x $85 per $848 ..o $933 e $487,959.
hour = $85.
.5 work-hour x $85 per | Not applicable ............... $42.50 i $850.
hour = $42.50.
1 work-hour x $85 per Not applicable ............... B85 e $1,700.
hour = $85.

We estimate the following costs to do
any necessary repairs that would be
required based on the results of the

proposed inspection of the rudder hinge
and the rudder brackets attachment
hardware for correct thread engagement

ON-CONDITION COSTS

and the rudder travel. We have no way
of determining the number of aircraft
that might need these repairs:

: Cost per
Action Labor cost Parts cost product
Repair the rudder hinge and the rudder brackets attachment hard- | .5 work-hour x $85 per hour = $42.50 ........... $14 $56.50
ware thread engagement (could affect 20 airplanes).
Repair the rudder travel (could affect 20 airplanes) .........c.cccoceeveens .5 work-hour x $85 per hour = $42.50 ........... 14 56.50

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:

Aviation Programs” describes in more
detail the scope of the Agency’s
authority.
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We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

GROUP 1 AIRPLANES

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Cessna Aircraft Company (Type Certificate
Previously Held by Columbia Aircraft
Manufacturing (Previously The Lancair
Company)): Docket No. FAA-2009-1186;
Directorate Identifier 2009-CE-065—AD.

Comments Due Date

(a) We must receive comments by
December 13, 2010.

Affected ADs

(b) This AD supersedes AD 2009-09-09,
Amendment 39-15895.

Applicability

(c) This AD applies to the following Cessna
Aircraft Company (type certificate previously
held by Columbia Aircraft Manufacturing
(previously The Lancair Company)) airplane
models and serial numbers that are
certificated in any category:

Model

Serial Nos.

LC40-550FG (300)
LC41-550FG (400)

LC42-550FG (350)

40001, 40002, and 40004 through 40079.
41001 through 41569, 41571 through 41800, 411001 through 411087, 411089 through 411110, 411112 through
411138, 411140, 411142, and 411147.
42001 through 42009, 42011 through 42558, 42560 through 42569, 421001 through 421013, 421015 through
421017, and 421019.

GROUP 2 AIRPLANES

Model

Serial Nos.

LC41-550FG (400)
LC42-550FG (350)

41570, 411088, 411111, 411139, 411141, 411143 through 411146, and 411148 through 411153.
42010, 42559, 421014, 421018, and 421020.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 55, Stabilizers.

Unsafe Condition

(e) This AD is the result of reports received
of a cracked lower rudder hinge bracket on
two of the affected airplanes. We are issuing
this AD to detect and correct damage, i.e.,
cracking, deformation, and discoloration, in

TABLE 1—INSPECTION COMPLIANCE TIMES

the rudder hinges and the rudder hinge
brackets, which could result in failure of the
rudder. This failure could lead to loss of
control.

Compliance

(f) To address this problem, you must do
the following, unless already done:

(1) For Group 1 airplanes specified in
paragraph (c) of this AD: Using the
compliance times specified in table 1 of this

AD, inspect the rudder hinges and rudder
hinge brackets for damage, i.e., cracking,
deformation, and discoloration. Do the
inspections following Cessna Single Engine
Service Bulletin SB09-27-01, dated April 13,
2009; Cessna Single Engine Service Bulletin
SB09-27-01, Revision 2, dated November 23,
2009; or Cessna Single Engine Service
Bulletin SB09-27-01, Revision 3, dated July
20, 2010.

Condition

Initially inspect . . .

Repetitively inspect . . .

(i) For airplanes with 25 hours time-in-service
(TIS) or more as of May 11, 2009 (the effec-
tive date of AD 2009—09-09):

With the rudder removed and using 10x visual
magnification, inspect all three rudder
hinges and rudder hinge brackets at which-
ever of the following occurs first:

Thereafter inspect as follows until the modi-
fication required in paragraph (f)(5) of this
AD is done:
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TABLE 1—INSPECTION COMPLIANCE TIMES—Continued
Condition Initially inspect . . . Repetitively inspect . . .

(i) For airplanes with less than 25 hours TIS as
of May 11, 2009 (the effective date of AD
2009-09-09):

(A) Within the next 10 hours TIS after May
11, 2009 (the effective date of AD 2009-
09-09); or

(B) Within the next 30 days after May 11,
2009 (the effective date of AD 009—-09-09).

Without removing the rudder, visually inspect
all three rudder hinges and rudder hinge
brackets, at whichever of the following oc-
curs later:

(A) Upon accumulating 25 hours TIS; or

(B) Within the next 10 hours TIS after May
11, 2009 (the effective date of AD 2009-
09-09).

(A) Every 25 hours TIS or 3 months, which-
ever occurs first, without removing the rud-
der, visually inspect all three rudder hinges
and rudder hinge brackets; and

(B) Every 50 hours TIS or 6 months, which-
ever occurs first, with the rudder removed
and using 10x visual magnification, inspect
all three rudder hinges and rudder hinge
brackets.

Thereafter inspect as follows until the modi-
fication required in paragraph (f)(5) of this
AD is done:

(A) Every 25 hours TIS or 3 months, which-
ever occurs first, without removing the rud-
der, visually inspect all three rudder hinges
and rudder hinge brackets; and

(B) Every 50 hours TIS or 6 months, which-
ever occurs first, with the rudder removed
and using 10x visual magnification, inspect
all three rudder hinges and rudder hinge
brackets.

(2) For Group 1 airplanes specified in
paragraph (c) of this AD: Before further flight
after any inspection required in paragraphs
(£)(1)@{) or (f)(1)(ii) of this AD in which
damage is found on any of the rudder hinges
and/or rudder hinge brackets, incorporate
Cessna Single Engine Modification Kit
MK400-27-01, dated November 23, 2009; or
Cessna Single Engine Modification Kit
MK400-27-01A dated July 20, 2010, as
specified in Cessna Single Engine Service
Bulletin SB09—-27-01, Revision 2, dated
November 23, 2009; and Cessna Single
Engine Service Bulletin SB09-27-01,
Revision 3, dated July 20, 2010. Incorporating
either Modification Kit MK400-27—-01 or
Modification Kit MK400-27—01A, terminates
the repetitive inspections required in
paragraphs (f)(1)(i) and (f)(1)(ii) of this AD.

(3) For Group 1 airplanes specified in
paragraph (c) of this AD: If the repetitive
inspections required in paragraphs (£)(1)(i)
and (f)(1)(ii) of this AD become due at the
same time, credit for both inspections will be
given by doing the rudder removal and 10x
visual inspection.

(4) For Group 1 airplanes specified in
paragraph (c) of this AD: Within the next 24
months after the effective date of this AD,
incorporate Cessna Single Engine
Modification Kit MK400-27-01, dated
November 23, 2009; or Cessna Single Engine
Modification Kit MK400-27-01A, dated July
20, 2010, as specified in Cessna Single
Engine Service Bulletin SB09-27-01,
Revision 2, dated November 23, 2009; and
Cessna Single Engine Service Bulletin SB09—
27-01, Revision 3, dated July 20, 2010,
unless already done as specified in paragraph
(f)(2) of this AD. Incorporating either
Modification Kit MK400-27-01 or
Modification Kit MK400-27—-01A, terminates
the repetitive inspections required in
paragraphs (f)(1)(i) and (f)(1)(ii) of this AD.

(5) For Group 1 airplanes specified in
paragraph (c) of this AD: At any time after
the initial inspections required in paragraphs

(£)(1)({) and (f)(1)(ii) of this AD, as long as no
damage is found, and no later than the
compliance time specified in paragraph (f)(4)
of this AD, you may incorporate Cessna
Single Engine Modification Kit MK400-27—
01, dated November 23, 2009; or Cessna
Single Engine Modification Kit MK400-27—
01A, dated July 20, 2010, as specified in
Cessna Single Engine Service Bulletin SB0O9—
27-01, Revision 2, dated November 23, 2009;
and Cessna Single Engine Service Bulletin
SB09-27-01, Revision 3, dated July 20, 2010,
to terminate the repetitive inspections
required in paragraphs (f)(1)(i) and (f)(1)(ii) of
this AD.

(6) For any Group 1 airplane with Cessna
Single Engine Service Bulletin SB09-27-01,
Revision 1, dated August 31, 2009, already
incorporated and for all Group 2 airplanes:
Within the next 30 days after the effective
date of this AD, inspect for proper rudder
hinge and rudder bracket hardware thread
engagement and inspect the rudder travel. Do
these inspections following the
Accomplishment Instructions in Cessna
Single Engine Modification Kit MK400-27—
01, dated November 23, 2009; or the
Accomplishment Instructions in Cessna
Single Engine Modification Kit MK400-27—
01A, dated July 20, 2010.

(i) Before further flight after the inspection
required in paragraph (f)(6) of this AD, if any
discrepancies are found in the rudder hinge
or rudder bracket hardware, replace the
affected hardware. Do the replacements
following the Accomplishment Instructions
in Cessna Single Engine Modification Kit
MK400-27-01, dated November 23, 2009; or
the Accomplishment Instructions in Cessna
Single Engine Modification Kit MK400-27—
01A, dated July 20, 2010.

(ii) Before further flight after the inspection
required in paragraph (f)(6) of this AD, if the
rudder travel is outside the limits specified
in the Accomplishment Instructions in
Cessna Single Engine Modification Kit
MK400-27-01, dated November 23, 2009; or

the Accomplishment Instructions in Cessna
Single Engine Modification Kit MK400-27—
01A, dated July 20, 2010, reinstall the rudder
following the Accomplishment Instructions
in either Cessna Single Engine Modification
Kit MK400-27-01, dated November 23, 2009;
or Cessna Single Engine Modification Kit
MK400-27-01A, dated July 20, 2010.

(iii) After the inspection and any necessary
corrective actions required in paragraphs
(H)(6), (H)(6)(1), and (f)(6)(ii) of this AD, no
further action is required.

Credit for Actions